Dialogue Conference

Legal Remedies for Resource Equity
September 15, 2014

Neue Mälzerei Berlin

Friedenstr. 91, 10249 Berlin

Legal Remedies for Resource Equity
T                         – for example, growing inequality, human rights violations, biodiversity loss, economic crises, climate change, etc. Natural resources have traditionally played a
central role in economic growth but their extraction and use have also been linked to significant environmental degradation and
human rights violations. Disputes over control and extraction of natural resources are expected to intensify in coming years,
bringing these issues to the forefront of international relations. This has caused many to question the adequacy of our current
legal, political and economic frameworks on the regional, national and international level.
It is against this backdrop that the dialogue conference “Legal Remedies for Resource Equity” will take place. The conference will
focus on the use of environmental law to prevent and mitigate the negative ecological and social impacts of global resource
extraction.
The conference will take place on September 15, 2014 and is organized by the Independent Institute for Environmental Issues
(UfU), the Heinrich Böll Foundation and the Environmental Law Alliance Worldwide (ELAW).

The Independent Institute for Environmental Issues (UfU) is both a scientific
institute and a citizen-based organization.
Its vision is focused on the creation of a
sustainable and productive society. The
department of environmental law & participation has two main focuses. The first
focus is to make effective environmental
law accessible for environmental lawyers
and concerned citizens. The second focus is
to review the applicability of environmental
law in practice, using empirical studies.

The Heinrich Böll Foundation is a catalyst
for green visions and projects, a think tank
for policy reform, and an international
network. We work with more than 100
project partners in over 60 countries and
currently maintain 30 international offices.
Fair and sustainable Resource Politics in the
triangle of ecological justice, human rights
and democracy are a cornerstone of our
work globally.

The Environmental Law Alliance Worldwide (ELAW) is a global alliance of attorneys, scientists and other advocates collaborating across borders to promote grassroots efforts to build a sustainable, just
future and to protect the environment.
More than 300 public interest advocates
from 70 countries participate in the ELAW
network.
The core mission of ELAW is to help grassroots environmental lawyers working in
their home countries protect the environment and communities through law. ELAW
helps communities speak out for clean air,
clean water, and a healthy planet.

www.ufu.de

www.boell.de

www.elaw.org

Contact:
Unabhängiges Institut für Umweltfragen – UfU e.V.
Greifswalder Str. 4, 10405 Berlin, Germany
Fabian Stolpe
e-mail: fabian.stolpe@ufu.de
phone: +49 30 428 499 333

Gefördert aus Mitteln
des Kirchlichen Entwicklungsdienstes
durch Brot für die
Welt-Evangelischer
Entwicklungsdienst
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Strategies to keep resources under the ground
Description of the workshop 1

Facilitator

2:40 pm

This workshop will examine case studies in which advocates are using legal strategies to reduce the social
and environmental impacts of resource extraction and keep resources under the ground. Participants
will draw conclusions from the evolving case law in this area and identify approaches that support more
sustainable and equitable resource extraction.

About the facilitator

Lili Fuhr
HeinrichBöll-Stiftung
Germany

Speaker´s
Corner (SC)

Speaker

Mauro Figueiredo
APRENDER
Brazil

SC 1
Law
reform
efforts to
keep
resources
under the
ground

About

University of Victoria
Canada
12:15 pm

Claude Alvares
Goa Foundation
India

Development of a New Mining Code in Brazil

M. Haddock is a Senior Instructor at the Faculty of Law,
University of Victoria, Canada and the Legal Director for the
Environmental Law Centre. He specializes in natural resources and environmental law, and has worked with West
Coast Environmental Law, Ecojustice Canada, the Department of Justice and the Department of Indian Affairs and
Northern Development.

Independent Expert Review Panels

C. Alvares is a renowned intellectual, author, educator and
environmentalist. He leads the Goa Foundation - an environmental action group which is well known for its successful initiatives to protect forests, coastlines, and biodiversity
in Goa.

Iron Ore Mining in Goa

Justice Moore has dedicated her legal career to defending
the human rights of people living in disadvantaged communities, especially Mayan peoples in Belize. She is currently
serving as a judge on the Supreme Court of Belize.

Indigenous Land Rights for Communities Affected
by Oil Exploitation

11:15 am

SC 2
Litigation
to keep
resources
under the
ground

Honorable Mrs.
Justice Antoinette
Moore
Belize
12:15 pm

Presentation

M. Figueiredo is an environmental attorney and President of
the Brazilian NGO APRENDER. He has more than fifteen
years of experience defending protected areas, promoting
sustainable coastal management, and advocating for strong
fisheries and forestry legislation.

11:15 am

Mark Haddock

L. Fuhr heads the ecology and sustainable development department of the
Heinrich Böll Foundation’s head office
in Berlin. Her focus is on international
resource and climate politics.

M. Figueiredo will discuss proposed mining law reforms in
Brazil, which will change licensing procedures, restructure
public agencies that oversee mining, and impose a revised
fiscal structure. He will also explain how these reform
efforts are not doing enough to protect natural resources
and the quality of life for communities in areas affected by
mining.

M. Haddock will describe Canada’s use of independent
expert review panels to carry out environmental assessments for certain major resource extraction projects in
Canada.

C. Alvares will describe the Goa Foundation’s multi-year
legal campaign to control illegal iron ore mining. The court
case led to a two-year ban on mining activities in the state
of Goa and brought much-needed attention to problems
with poor regulatory oversight of mining. The Supreme
Court of India recently declared that all mining licenses
are invalid and imposed a strict cap on iron ore exports. It
also instituted a permanent fund to benefit future generations.

Justice Moore will discuss a landmark case brought to
protect the land rights of Mayan communities threatened
by oil exploration and development in southern Belize.
The case resulted in a declaration that the Mayan communities are entitled to collectively own their traditional
lands and must be consulted before any oil exploration
may proceed.

Public participation - Challenges and opportunities for local communities
Description of the workshop 2

Facilitators

2:40 pm

This workshop will focus on particular challenges faced by local
communities, including indigenous peoples, when it comes to
participating in decision-making processes on resource extraction and use.
Specific issues such as free, prior and informed consent, and
access and benefit sharing, will be discussed through analyzing
recent case law, and regional and international frameworks,
along with trends adverse to public participation (SLAPPS).
Speaker´s
Corner (SC)

Speaker

Carolina Neme
SC 3
Access to
information,
public
participation &
Access to
Justice in
environmental
matters

GAIA
Uruguay
11:15 pm

Yelyzaveta
Alekseyeva
Environment People
Law
Ukraine

About the facilitators

Peter Rottner
Bund Naturschutz Bayern
Germany

Dirk Teßmer
Attorney
Germany

About

Natural Justice

SC 4
Free,
prior and
informed
consent

Switzerland
11:15 am

Manolo Morales
ECOLEX
Ecuador
12:15 pm

Jessica R. Binwani
Consumers Association of Penang &
Friends of the Earth
Malaysia

SC 5
Challenges for
public
participation

Malaysia

Environmental
Advocacy Center
Panama

12:15 pm

Presentation

A New Regional Framework for Participation

Y. Alekseyeva is a Senior Lawyer with Environment
People Law (EPL) in Ukraine. She specializes in
implementation and enforcement of multilateral
environmental agreements in Ukraine, particularly
the Aarhus & Espoo conventions and European
environmental and human rights standards.

Fighting for Transparency and Participation in Shale Gas
Deals

M. Wilke specializes in economic global governance, international economic law and natural
resources law. She works at the Centre for International Sustainable Development Law (CISDL) and
Natural Justice: Lawyers for Communities and the
Environment based in South Africa.

Community Protocols in the Context of Extractive Policies

M. Morales is an environmental attorney and the
Executive Director of ECOLEX (Corporacion de
Gestion y Derecho Ambiental) based in Quito,
which promotes sustainable management of
Ecuador´s unique ecosystems and natural resources, environmental information and participation of local communities in decision-making.

Issues Around the ITT Initiative in the Yasuni National Park

J.R. Binwani is a public interest lawyer based in
Malaysia. Her main area of practice is litigation in
administrative and constitutional law, environmental law, and indigenous land rights. She is a
legal advisor to local non-governmental organizations in relation to consumers and environmental
issues.

Strategic Lawsuits Against Public Participation (SLAPPs)

L. Arauz is an environmental attorney with CIAM
(Environmental Advocacy Center) who helps
communities understand water usage concessions
and pursue strategic litigation to protect community rights in Panama. She has served as a legal
intern for the Inter-American Court of Human
Rights and as a consultant for the World Resources
Institute.

Deficient EIA Procedures for Mining Operations in Panama

11:15 am

Luisa Arauz

D. Teßmer is a board member of the BUND department of Hessen as
well as a member of its law working group. As his principal occupation, he is a partner at the law firm Philip Gerlach und Tessmer, which
specializes in environmental and planning law.

C. Neme is an environmental attorney and the
President of GAIA, an environmental law organization. One focus of her work is the implementation
of Principle 10 of the Rio Declaration through the
Access Initiative (a global network promoting
access to information, participation, and justice in
environmental decision-making).

12:15 am

Marie Wilke

P. Rottner is the executive director of the BUND department of
Bavaria. He previously worked as a lawyer, bringing environmental
challenges before the Constitutional Court.

C. Neme will present a case study on the application of Principle 10
regarding transparency in environmental policies to the project called
“Túnel Occidente-Oriente” in Antioquia, Colombia. This case study
illustrates how laws are developed in Latin America based on the
Aarhus Convention.

Y. Alekseyeva will speak on EPL’s submission to the Aarhus Compliance Committee alleging a breach by the Ukrainian government
during negotiations over the first shale gas deals in the country. The
agreements in question were made with neither adequate public
participation nor the preparation of an Environmental Impact Assessment, and have not even been published to this day.

Protocols are often developed as a tool for communities to interact
with and express their values to others, but their targeted use in the
context of extractive industries or large-scale investment projects
faces a very unique set of challenges due to the sheer magnitude and
complexity of such projects.

Civil society organizations in Ecuador are working to protect Yasuni
National Park, which sits over a vast oil reserve. The government of
Ecuador announced that oil drilling will proceed in Yasuni areas,
following a failed initiative to garner financial support from the
international community. M. Morales will discuss the strategies NGOs
are using to counter this threat while facing increased restrictions on
public participation.

Local residents in Raub, Malaysia have faced a long battle against an
Australian mining company that is processing gold ore with cyanide in
their community. It has been difficult for community members to
achieve justice for the pollution and health impacts caused by the
company’s activities. J. Binwani will describe her work defending
community members against SLAPP suits brought by the mining
company to silence public opposition.

The Supreme Court of Justice is currently examining a case filed by
CIAM against the National Environmental Authority of Panama and a
Canadian mining company. Panamanian authorities approved a
mining project based on a deficient environmental impact assessment (EIA) and in violation of Panamanian laws. Meanwhile, the
mining company is destroying a sensitive rainforest area in pursuit of
gold. L. Arauz will discuss the public participation challenges facing
NGOs and citizens who oppose large-scale mining in Panama.

Accountability and Corporate Responsibility
Description of the workshop 3

Facilitator

2:40 pm

This workshop will summarize current issues with regard to corporate accountability for social
and environmental impacts arising from resource extraction and use of fossil fuels. Participants
will discuss the role of litigation as well as law reform initiatives to hold corporations responsible for the impacts of their activities and promote due diligence.

About the facilitator

Carolijn
Terwindt
European Center
for Constitutional
and Human Rights
German

Speaker´s
Corner (SC)

Speaker

Kristin Casper
Greenpeace
Netherlands

SC 6
Holding
companies
accountable for
environmental
impacts

About

Justica Para la Naturaleza

Greenpeace’s Climate Liability Project

R. Solano is an attorney and legal consultant at Asociación Justicia para la Naturaleza, focusing environmental litigation and administrative claims in Costa Rica.

Putting a Stop to the Crucitas Gold Mine

S. Amaduobogha is a barrister and has been a solicitor
at the Supreme Court of Nigeria. He is currently working
on the legal regime for offshore oil and gas operations
as a doctoral student at the University of Dundee. He is
also an active member of many professional and civil
society groups such as the Association of International
Petroleum Negotiators (AIPN).

Petroleum Industry Bill in Nigeria

A studied geographer, M. Reckordt works as a coordinator of the working group on resources of “PowerShift”,
an organization focusing on energy, resource and
climate politics. Previously, he was the executive
director of “philippinenbüro”, which is an independent,
sociopolitical information platform dedicated to provide
insights into societal and developmental issues on the
Philippines.

Responsible Legislation on Mineral Sourcing in the
E.U.

Costa Rica
12:15 pm

Simon Amaduobogha
University of Dundee (UK)
Nigeria

SC 7
Law reform
efforts and
due diligence
guidelines

11:15 am

Michael Reckordt
PowerShift
Germany
12:15 pm

Presentation

K. Casper is Legal Counsel for Greenpeace International.
She works on both strategic litigation and proactive
legal defense, advising on international environmental
law and legal aspects of campaigning in the areas of
climate change, energy, toxics, and water.

11:15 am

Ruth Solano

C. Terwindt works for European Center for
Constitutional and Human Rights. Her
doctoral dissertation addressed the
challenge of liberal democracies to deal
with fundamental conflicts in society
about, for example, political representation and natural resources. After working
as a lecturer and researcher in the Netherlands and Germany, she now is a Bertha
Fellow at ECCHR in the Business and
Human Rights Program.

An informal but effective network of campaigning organizations and lawyers have teamed up to use the force of law to
block further climate destruction, force solutions, deter
investments in ecologically destructive activities, and create
long-term systemic change. K. Casper will describe how
these goals can be reached by implementing climate
change legal actions paired with strong political and mobilization strategies.
Citizens of Costa Rica welcomed a court decision striking
down authorization for the Crucitas open-pit gold mine and
directing the public prosecutor to investigate whether the
former President and other government officials acted
illegally when they fast-tracked the mine for approval. R.
Solano will discuss the outcomes of this important case and
successful initiatives to ban open-pit mining in Costa Rica.
S. Amaduobogha will present on civil society advocacy and
community involvement in the ongoing process of enacting
a new and progressive Petroleum Industry Bill in Nigeria,
especially regarding due diligence guidelines for oil and gas
companies.

For decades the trade in minerals, precious stones and
other commodities has played a central role in funding and
fuelling some of the world’s most brutal conflicts. In
recognition that many EU companies use and trade in these
minerals, a group of NGOs is now trying to push the EU to
adopt a legal framework for responsible activities and due
diligence in this industry.

Transparency in the resource sector

Facilitator

Description of the workshop 4 2:40 pm

Liz Mitchell

This workshop will address transparency in the resource extraction sector and whether
these efforts are contributing to more sustainable resource management. An area of
focus will be “following the money” and shining a light on unfair agreements between
resource extraction companies and host countries. Can reforms achieve more equitable
resource development and bring lasting benefits to citizens?

Speaker´s
Corner (SC)

Speaker

Dr. Collins Odote
Institute for Law and
Environmental
Governance
Kenya

SC 8
Transparency
initiatives

ELAW
USA

L. Mitchell is a Staff Attorney for Environmental Law
Alliance Worldwide (ELAW) and provides legal assistance to grassroots attorneys outside the U.S. who are
working to protect communities and the environment.
She works with attorneys around the world to advocate for stronger environmental laws, better oversight
of extractive industries, and more equitable natural
resource contracts.

About

Presentation

Dr. C. Odote has worked with and for a number of
governmental and non-governmental organizations
developing competencies in legal research, environment and natural resource management and capacity building. He is a lecturer at the University of
Nairobi and an advocate of the High Court of Kenya.

Open Governance in the Extractive Industry in Africa

M. Van Riet is the Director of the civil society movement Publish What You Pay (PWYP) based in London.
She previously worked at Marie Stopes International
(provider of sexual and reproductive healthcare
services) in many African countries. Since then she
has been fighting for sustainable management and
fair governance of natural resources.

Demanding a Fair Deal: The Publish What You Pay
(PWYP) Journey

Dr. R. Nshala holds an LLM and SJD from Harvard Law
School. He co-founded Lawyers' Environmental
Action Team (LEAT), one of the first public interest
environmental law organizations in eastern and
central Africa. Dr. Nshala has researched and written
widely on human rights and environmental protection issues. His current work calls attention to the
inequities of natural resource extraction in SubSaharan Africa.

Legal Regimes Governing Extractives in Africa

J. West is a social entrepreneur and writer with 20
years professional experience in and around the oil
industry. He has consulted, among others, for the
United Nations on oil and the public policy aspects of
this extractive sector. He is the founder of Open Oil,
a Berlin-based consultancy in oil and other extractive
industries.

A Fair Deal in Extractives – The Company Profit
Related-Contract

Kenya is facing unprecedented attention from resource
extraction companies following recent discoveries of oil, gas,
and coal. After adopting a new constitution in 2010, Kenya is
undergoing extensive legal reforms in resource governance
and extraction. C. Odote will discuss efforts to strengthen
governance and transparency for the benefit of the public.

11:15 am

Marinke Van Riet
Publish What You Pay
United Kingdom
12:15 pm

Dr. Rugemeleza
Nshala
Lawyers' Environmental Action Team
Tanzania

SC 9
Contracts
and concessions

About the facilitator

11:15 am

Johnny West
OpenOil
Germany
12:15 pm

PWYP is an effort in the US and EU to require companies to
publicly report how much they pay governments for access to
oil, gas and minerals. M. Van Riet will describe how the
campaign has shifted its focus towards ensuring a fair deal for
citizens and optimizing revenues, rather than anticorruption.
Reforms in Sub-Saharan countries have not brought in the
promised results, as mining companies have been able to rake
in billions of dollars and pay miniscule revenues to host
countries. A closer look at Mineral Development Agreements
and Production Sharing Agreements can help explain the state
of affairs and bring about changes to help African countries
receive maximum revenues from their mineral, oil and gas
resources.

Contemporary extractive industries contracts often lead to
unacceptable inequalities between powerful companies and
poor host countries. J. West will explain how shifting these
contracts to a new basis – explicitly modeling company
returns on capital, and making them the central feature of
fiscal terms – could improve transparency and equity.

Financialization of Nature
Description of the workshop 5

Facilitator

2:40 pm

This workshop will address the recent trend of trying to protect nature by treating it as
"natural capital" and setting a price on various "ecosystem services", like CO2 storage in
forests, or water filtration in wetlands. This approach treats environmental harm as a
problem caused by the lack of clear prices: we use nature up because it costs us nothing.
The workshop will ask whether this economic approach is an effective way of protecting
the environment, or rather an extension of the same way of thinking which leads to
environmental harm in the first place. It will also discuss concrete examples of this market
approach, such as the REDD+ program and carbon trading, and their effects on local
(especially indigenous) populations.
Speaker´s
Corner (SC)

Speaker

André Barreto
Terra de Direitos
Carta de Belém Group
Brazil

About the facilitator

Jutta Kill
Author and
activist
Germany

About

Presentation

A. Barreto is a legal consultant for the human rights
organization Terra de Direitos based in Brazil and
member of the Carta de Belém Group. Next to this
involvement, he works as a lawyer with social movements peasants in cases of agrarian conflict and sociobiodiversity.

Financialization of Nature in the Brazilian Forest
Code

M. Menon is a member of Namati, an Indian organization which aims to build a movement for legal empowerment. Her areas of expertise are environmental lawmaking and implementation processes related to the
siting and regulation of infrastructure projects. She is a
PhD candidate at Jawaharlal Nehru University

Banking on Forest Loss for Economic Growth

11:15 am

SC 10
Financialization

Manju Menon
Namati
India
12:15 pm

J. Kill is a biologist, forest and climate change
campaigner, researcher and activist. Until 2012, she
was the coordinator of the climate campaign of
FERN, an environmental and social justice organization focusing on the impact of EU policies on forest
and forest peoples’ rights. She has published widely
with a focus on the intersection of climate change,
emissions trading and forests.

The new Brazilian Forest Code includes for the first time
provisions providing for market instruments in the protection of the environment, such as positive incentives and
sanctions for individuals. A. Barreto will explain how this
shift from the Brazilian command and control system to a
cap and trade system represents a harmful turn towards
financialization of nature.
Well before strategies to combat climate change became
popular concepts, the Indian government had a system of
offsetting forest loss due to extractive industry and infrastructure projects. Initially forests lost were to be compensated for materially. But since 2005, monetary valuation of
forests has been added to the implementation framework.
M. Manon will discuss the implications of this shift.

