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German Portuguese Slovenian Civil Society Declaration

Brief Summary in Plain English

Citizens and their associations can go to court when public or private entities fail to pro-
tect the environment.

To enable access to justice for everyone is an international obligation of the Parties to the
Convention on Access to Information, Public Participation in Decision-Making and Ac-
cess to Justice in Environmental Matters, called the “Aarhus Convention”, including the
European Union.

In the European Union, it is currently very difficult to get access to justice in environmen-
tal matters. For example, only a plaintiff that is directly personally affected by an envi-
ronmental problem is accepted, resulting in a paradox: the more people are generally
affected by environmental damage, the harder it seems to be to have access to justice.
In European countries there are obstacles in access to justice as well.

Citizens and their associations (civil society) of three countries that share the Presidency
of the European Union in 2020 and 2021 (Germany, Portugal and Slovenia) jointly call for
full implementation by the European Union and its Member States of their obligations to
ensure:

e Access to environmental information;
e Public participation in environmental decision-making; and
e Access tojustice for citizens and environmental non-governmental organisations.

On access to justice, the signing European civil society associations call:

o That civil society associations are able to demand the European administration to
review their decisions;

e That citizens and citizens’ associations are able to have direct access to European
Union courts; and

e For the adoption of a Directive that frames access to Member States’ courts.
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Brief Summary

The UNECE Convention on Access to Information, Public Participation in Decision-Mak-
ing and Access to Justice in Environmental Matters (Aarhus Convention) of 1998 is the
first multinational environmental agreement providing procedural rights for the public
and non-governmental organisations (NGOs) promoting environmental protection. Citi-
zens and environmental NGOs can invoke European Union (EU) institutions’ and bodies’
responsibilities when they fail to comply with EU’s obligations under the Convention
aiming to protect the environment.

The civil society of the current European Union Trio partner countries in 2020 and 2021
(Germany, Portugal and Slovenia) jointly calls for full implementation of all three pillars
of the Aarhus Convention by the European Union and its Member States to ensure:

e Access to environmental information;
e Public participation in environmental decision-making; and
e Access to justice for the public.

The European Union currently does not guarantee adequate access to justice in envi-
ronmental matters in contravention with the legally-binding requirements of the Aarhus
Convention. Civil society of the Trio partners requests a comprehensive reform of access
to justice at the European Union level, which will bring the European Union and its 27
Member States’ action in compliance with the Aarhus Convention. The following steps
are needed:

e Improving the procedure of internal review of EU administrative acts;

e Improving direct access to the General Court for individuals and civil society as-
sociations as claimants; and

e Adopting an Access-to-Justice-Directive that frames access to Member States’
courts.

1. Background and Objective

The Convention on Access to Information, Public Participation in Decision-Making and
Access to Justice in Environmental Matters (hereinafter the Aarhus Convention) of 1998
represents one of the most important multilateral environmental agreement opened for
accession by any country? in the world and regional economic integration organisations
referred to in article 17 of the Convention. The Convention recognises the environmental
rights of citizens and the role of citizens' initiatives, environmental movements and envi-
ronmental associations in the monitoring and enforcement of environmental protection.

While the Convention has shaped European Union and Member States’ legislation and
influenced court practices in many respects, there are still major shortcomings which
civil society demands to be corrected.

2 Pursuant to article 19 (3) AC the accession to the AC is open for non-UNECE states upon approval by the Meeting of the Parties.
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Three major steps for reform are proposed:3

¢ Enlarging the scope and terms of the internal administrative review procedure;

e Redefining the concept of individual concern for direct access to the General
Court; and

e Providing a legal framework for access to administrative review and to the Mem-
ber States’ courts.

2. On the Proposal for an Amendment to the Aarhus Regulation

Civil society welcomes the proposal for an amendment to the Aarhus Regulation? on the
review of actions or omissions of institutions and bodies of the European Union following
the findings of the Aarhus Compliance Committee®.

2.1. Internal Administrative Review of Acts Adopted by EU Institutions and Bodies

It is a major progress that the proposal includes general executive acts into the range of
reviewable acts and extends the scope of review to any contravention with environmen-
tal law, as well as allowing some more time for submitting a review.

2.2. On Access to the Court of Justice and the General Court of the European Union

However, the implementation of article 9 (3) of the Aarhus Convention by the European
Union is insufficient. Access to European Union justice needs reform to be in line with the
Aarhus Convention. Civil society suggests that the Proposal should be further aligned
with article 9 (3) of the Convention by:6

e Not introducing a new restriction that would exempt those provisions of an ad-
ministrative act for which Union law explicitly requires implementing measures
at Union or national level;

¢ Allowing for internal review requests directed at the Commission's state aid de-
cisions;

¢ Including all measures that have alegally binding effect, in accordance with the
CJEU's case law, as opposed to only acts with “external effects”;

e Ensuring access to administrative review also to individuals when administra-
tive acts directly adversely affect them individually;

e Broadening access to all civil society associations, not only NGOs for all admin-
istrative acts of "general scope";

3 After carefully considering several documents: Findings and recommendations to ACCC/C/2008/32 (EU - Part I and 1), Comission, Report
on European Union Implementation of the Aarhus Convention in the Area of Access to Justice in Environmental Matters, SWD(2019) 378
final, 10 October 2019, and the commissioned study Milieu Consulting, Study on EU Implementation, 07.0203/2018/786407/SER/ENV.E .4, 10
September 2019; numerous Aarhus-related legal disputes before the Court of Justice of the European Union (CJEU) and the Aarhus Con-
vention Compliance Committee that addressed and impacted the implementation of the AC in the European legal system, e.g. C-401/12 P
and C-403/12 P, C-404/12 P and C-405/12 P, T-33/16, T-12/17, T-529/09, C-82/17 P, C-583/11 P, C-274/12, C-456/13 P, C-25/62, T-219/95, R, T-177/01,
T-600/15, C-416/17, C-458/19, T-436/17, C-204/09, C-673/13 P, C-71/14, C 237/07, C-165 bis C-167/09, C-529/15, C-41/11, C-664/15, C-240/09, C-
243/15, C-201/02, C-41/11, C-399/14, C-420/11, C-416/10, C-348/15, C-379/15, C-470/16, C-260/11, C-427/07, C-276/01, C-279/09 and ACCC/
C/2008/32, ACCC/C/2005/11, ACCC/C/2007/21, ACCC/C/2010/51, ACCC/C/2010/50, ACCC/C/2013/91, ACCC/C/2008/31, ACCC/C/2013/81,
ACCC/C/2010/48, ACCC/C/ 2012/76, ACCC/C/2011/58, ACCC/C/2011/63, ACCC/C/2013/85 & 86, ACCC/C/2006/18, ACCC/C/2008/33, ACCC
/C/2012/76, ACCC/C/2008/24, ACCC/C/2012/69, ACCC/C/2011/57, ACCC/C/2008/33, ACCC/C/2014/111, ACCC/C/2008/23, ACCC/C/2009/36;
Council, 18-month Programme of the Council of 9 June 2020, 8086/1/ 20 REV 1, POLGEN 46; Commission, Communication from the Com-
mission on the European Green Deal, COM(2019) 640 final, 11 December 2019; European Parliament, Resolution on the climate and envi-
ronment emergency, 2019/2930(RSP), 28 November 2019.

4 Commission, Com (2020)642 final, 14 October 2020, amending the Regulation (EC) No 1367/2006 of the European Parliament and of the
Council of 6 September 2006 on the application of the provisions of the Aarhus Convention on Access to Information, Public Participation
in Decision-making and Access to Justice in Environmental Matters to Community institutions and bodies (O] 2006 L 264, p. 13).

5 ACCC/C/2008/32, Part I and II.

Also see in-depth analysis of the proposal and suggestions for amendments by EEB/CE/J&E, Amending the Aarhus Regulation: an internal

review mechanism that delivers the EU Green Dedl, 12 November 2020.



https://ec.europa.eu/environment/aarhus/pdf/Commission_report_2019.pdf
https://ec.europa.eu/environment/aarhus/pdf/Commission_report_2019.pdf
https://ec.europa.eu/environment/aarhus/pdf/Final_study_EU_implemention_environmental_matters_2019.pdf
https://www.eu2020.de/blob/2354332/d2f4bc33ade0af634ae79552060d6332/06-19-pdf-trioprogramme-en-data.pdf
https://ec.europa.eu/info/sites/info/files/european-green-deal-communication-annex-roadmap_en.pdf
https://ec.europa.eu/info/sites/info/files/european-green-deal-communication-annex-roadmap_en.pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2019-0078_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2019-0078_EN.html
https://ec.europa.eu/transparency/regdoc/rep/1/2020/EN/COM-2020-642-F1-EN-MAIN-PART-1.PDF
https://www.clientearth.org/media/luppotkx/position-paper_amending-the-aarhus-regulation_clientearth-eeb-je.pdf
https://www.clientearth.org/media/luppotkx/position-paper_amending-the-aarhus-regulation_clientearth-eeb-je.pdf
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e Ensure that court proceedings are not prohibitively expensive for applicants, as
required by article 9 (4) of the Aarhus Convention, including setting aside the
'loser pays' principle; and

¢ Revising the concept of individual concern for direct access to the General Court.

While direct access to judicial review of Union legal acts by the Court of Justice of the
European Union (CJEU) is in principle provided by article 263 (4) TFEU in the European
Union, legal standing to sue is an unsurmountable hurdle for the plaintiff. This is because
the requirement that plaintiffs must be "individually concerned” by the challenged legal
act is interpreted very narrowly by the CJEU allowing access only if a plaintiff is affected
in a way that distinguishes him or her from any other person (the so-called Plaumann
test’). This excludes any action for annulment of a legislative act (which per se addresses
many persons) as well as of an individual act affecting a larger number of persons. For
instance, the EU laws allowing certain amounts of emission of greenhouse gases could
not be challenged at the CJEU because the gases are affecting the people at large, nei-
ther could an authorisation of a cancerogenic pesticide be challenged although the
health of many consumers might be in danger. This is a paradox: The more people that
are affected by environmental damage, the harder it is to go to court. The narrow inter-
pretation of “individual concern” hampers direct access to the CJEU both of individuals
and NGOs. Access remains de facto unavailable even for NGOs that initiate the admin-
istrative review of European acts provided by the Aarhus Regulation. Because the final
decision resulting from the procedure can only be challenged at the courts under the
Plaumann-based conditions of legal standing.

The need for a broader interpretation of the standing requirement of "individual con-
cern" has already been requested by the General Court in an earlier judgment as well
as by Advocates General.® Most recently, Advocate General Bobeck stated in a similar
vein: "Reading the case-law of the EU Courts with a critical eye, in particular the numer-
ous orders of the General Court, one cannot help but be surprised by the zeal and crea-
tivity with which the absence of direct concern, or even any interest to act, will be de-
tected."®

The criterion of individual concern should be interpreted as a serious personal concern,
as it happens in national courts. Procedures initiated in the national courts with prelimi-
nary references to the CJEU are only a second best alternative to direct access to the
European General Court.

First, because statistics on how often national courts make preliminary references to the
CJEU!0 show large differences among Member States, revealing that there are different
interpretations of the Cilfitdoctrine!l.

Second, because the procedure of preliminary ruling leads to unnecessary detours and
a waste of time considering in cases where the core of a case is the compatibility of an
EU legislative act with higher rank law. Moreover, as Advocate General Bobeck noted,
the preliminary ruling procedure basically is a cassation procedure that is badly suited

7 C-52/62, Plaumann v Commission of the European Economic Community.

8  E.g. AG Jacobs in C-50/00 P, para. 36 ff.

9 AG Bobeck in C-352/19, para. 138.

10 CJEU, Statistics concerning the judicial activity of the Court of Justice, in: Annual Report 2019, p. 163; C/EU, Statistics concerning the judi-

cial activity of the Court of Justice, in: Annual Report 2011, p. 119.
11 C-283/81, Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health.



https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:61962CJ0025&from=EN
http://curia.europa.eu/juris/showPdf.jsf?text=&docid=47224&pageIndex=0&doclang=de&mode=lst&dir=&occ=first&part=1&cid=16410695
http://curia.europa.eu/juris/document/document.jsf?text=&docid=228708&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=16410811#Footnote1
https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-05/qd-ap-20-001-en-n.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2012-06/ra2011_statistiques_cour_en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2012-06/ra2011_statistiques_cour_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:61981CJ0283&from=EN
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to thoroughly examine the facts of a case. Cases involving complex factual environmen-
tal issues are better placed at the General Court.!2

Besides, this declaration is aware of the fact that it is up to the CJEU to change its inter-
pretation of "individual concern”. It is well understood that neither the European Com-
mission, European Parliament nor the Council have the competence to change the
court’s interpretation directly. Civil society can nevertheless express its firm opinion that
the Plaumann test is not written in stone but should be revised by more appropriate in-
terpretation.

Considering the state of climate and environment emergency, formally declared by the
European Parliament on 28" November 2019,!3 every organ of the European Union shall
engage, within the limits of their competences, in actively contributing for making or al-
lowing full use of Union law for environmental protection.

The European Parliament and the Council can express this as their own views in the
preamble of the revised Aarhus Regulation, and advise their lawyers to defend this po-
sition in any pertinent court cases.

2.3. On Access to Justice at Member State Level

Civil society also welcomes the Union provisions that regulate the judicial review of do-
mestic acts or omissions in national courts.

2.3.1 On Sector Specific Directives Containing Litigation Rights

Together with the Aarhus Regulation amendment proposal, the Commission has pub-

14 in which it calls on the legislators to include access to

lished a new Communication
justice provisions in sectoral legislation. While civil society approves and supports the
adoption of such provisions, !° this kind of piecemeal approach has so far not born fruit
to allow full access to justice. The next opportunity for this approach is the proposal for a

European Climate Law, as proposed by the European Parliament.

However, this sectoral approach will never fully address the lack of access to justice in a
complete and transparent manner. The transposition of further standing rules for NGOs
and individuals in the form of individual pieces of EU secondary legislations would ra-
ther risk an even higher level of fragmentation of the supranational legislative frame-
work. This would entail a lack of both legal clarity and legal certainty and pose an un-
necessary burden on (supra-)national courts and the Aarhus Convention Compliance
Committee. Therefore, the adoption of one single act, preferably in the form of a Directive
on access to justice is strongly recommended.

12
13
14

AG Bobeck in C-352/19, para. 143.

European Parliament, Resolution on the climate and environment emergency, 2019/2930(RSP), 28 November 2019.

European Commission, Improving access to justice in environmental matters in the EU and its Member States, COM(2020) 643 final,
14.10.2020.

E.g. article 6 (1) of Freedom of Access to Environmental Information Directive (2003/4/EC), article 11 EIA Directive, article 25 Industrial
Emissions Directive, article 13 Environmental Liability Directive, article 23 Seveso III Directive.


http://curia.europa.eu/juris/document/document.jsf?text=&docid=228708&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=16410811#Footnote1
https://www.europarl.europa.eu/doceo/document/TA-9-2019-0078_EN.html
https://ec.europa.eu/environment/aarhus/pdf/communication_improving_access_to_justice_environmental_matters.pdf
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2.3.2. On the Proposal for an Access-to-Justice Directive

For 15 years, since the approval of the Aarhus Convention,!8 the European Union has
not adopted any general framework regulations to guarantee access to justice in accord-
ance with article 9 (3) of the Aarhus Convention!” for all areas of environmental law. 18
Only in 2017 did the European Commission adopt a “Notice on Access to Justice in Envi-
ronmental Matters”!® after failing to adopt a Directive.20 Civil society strongly criticises
the current legislative stagnation at the European Union level. The Union and its Mem-
ber States share responsibilities and obligations under the Aarhus Convention.

"2] gqre necessary to ensure effective access to

In the view of civil society, "other measures
justice for individuals and NGOs in environmental matters. The civil society recommends
a Directive on access to justice in environmental matters (A2] Directive) for an EU-wide
uniform and ambitious implementation of article 9 (3) of the Aarhus Convention, as op-
posed to a piecemeal approach advocated in the new Commission Communication. The
A2]-Directive would create a much needed framework which would guarantee legal
stability on access to justice in environmental matters. Of outmost importance would be
to safeguard with an A2]-Directive that individuals and NGOs exercising their environ-
mental procedural rights are not penalised, persecuted or harassed, especially during
Environmental Impact Assessment procedures (so-called whistle-blower protection prin-
ciple).22 The Directive should further include, among others, specific rules on legal costs
so court proceedings are not prohibitively expensive, as required by article 9 (4) of the

Aarhus Convention.

Taking into account the urgency of the matter, civil society calls the initiation of a corre-
sponding legislative procedure as soon as possible. A framework directive offers the op-
portunity to harmonise the conditions of access to justice among Member States consid-
ering the previous case law of the CJEU on access to justice in environmental matters.
The mere adoption of a new Commission Communication on access to national courts is
insufficient.?3 The Directive shall include a no regression clause (“nothing in this Di-
rective shall be interpreted as adversely affecting the rights of access to justice already
existing in Member States constitutions or laws") allowing Member States which provide
citizens and NGOs broader opportunities of access to justice (e.g. actio popularis)?* to
maintain the legal status quo.

17
18
19
20

21

22
23
24

With Council Decision 2005/370/EC of 17 February 2005 on the conclusion, on behalf of the European Community, of the Convention on
access to information, public participation in decision-making and access to justice in environmental matters (O] 2005 L 124, p. 1).

With the exception of article 13 Environmental Liability Directive.

Schlacke/Schrader/Bunge, Aarhus-Handbuch, para. 57 et seqq.

European Commission, Commission Notice on Access to Justice in Environmental Matters, C(2017) 2616 final, 28.4.2017.

See European Commission, Proposal for a Directive of the European Parliament and of the Council on access to justice in environmental
matters, COM/2003/0624 final - COD 2003/0246, 24 October 2003, which was withdrawn by the Commission at the end of 2013.

Within the meaning of article 2 (1) of Council Decision (EU) 2018/881 of 18 June 2018 requesting the Commission to submit a study on the
Union's options for addressing the findings of the Aarhus Convention Compliance Committee in case ACCC/C/2008/32 and, if appropriate
in view of the outcomes of the study, a proposal for a Regulation of the European Parliament and of the Council amending Regulation
(EC) No 1367/2006 (O] 2018 L 155, p. 6): “The Council requests the Commission to submit, by 30 September 2020, if appropriate in view of the
outcomes of the study, a proposal for a Regulation of the European Parliament and of the Council amending Regulation (EC) No 1367/2006,
or otherwise to inform the Council on other measures required as a follow-up to the study” [emphasis added].

Article 3(8) AC.

Schiacke/Schrader/Bunge, Aarhus-Handbuch, para. 60.

See Aragdo/Carvalho, Taking access to justice seriously: diffuse interests and actio popularis. Why not?, in: ELNI Review, Environmental
Law Network International, n.°2/2017, pp. 42-48.



https://ec.europa.eu/environment/aarhus/pdf/notice_accesstojustice.pdf
https://www.elni.org/fileadmin/elni/dokumente/Archiv/2017/Heft_2/elni2017-2_Aragao_etal.pdf
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3. Further Calls on Institutions and Bodies of the European Union

Civil society urges the Trio Partners to deliver on the European Green Deal by:

Regulating access to justice rights for citizens and their associations as detailed
and clear as possible in the future, especially through an amended Aarhus Reg-
ulation and an ambitious Directive on Access to Justice in Environmental Mat-
ters;

Providing comprehensive, proactive and broad-based information?® and sup-
port for citizens and civil society associations regarding their litigation rights;
Providing comprehensive access to information on judicial decisions and juris-
prudence of national courts;

Recognising the valuable contributions of environmental (legal) NGOs for the en-
vironment and human health, and by providing support to engaged NGOs;
Providing further training for NGO representatives on access to justice;
Ensuring that the findings and recommendations of the Aarhus Convention
Compliance Committee on ACCC/C/2008/32 (Part 1I)?6 are endorsed by the Meet-
ing of the Parties (MoP) at the 7th MoP in 2021 in accordance with customary in-
ternational practice; and

Supporting the effective operation of the Compliance Committee and the Aarhus
Secretariat with increased and secured funding.

25

26

Within the meaning of article 1 (2) Aarhus Regulation. Within the EU-AarKo project of the UfU, information material is being produced to
inform citizens about their environmental procedural rights at EU level.
Dratft Decision VI/8f, ECE/MP.PP/2017/25.


https://www.ufu.de/en/projekt/eu-aarko/
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Supporting Organisations

Deutscher Naturschutz-
ring - DNR
DNR
DEUTSCHER
NATURSCHUTZRING

Florian Schone - flo-
rian.schoene@dnr.de

Bund fiir Umwelt und Na-
turschutz Deutschland -

S.! B UND BUND

FRIENDS OF THE EARTH GERMANY
Olaf Bandt -

olaf. bandt@bund.net

Sciaena — Marine Sci-
ences and Cooperation

>gp

Gongalo Carvalho - gcar-
valho@sciaena.org

GEOTA - Grupo de
Estudos de Ordenamento
gé‘%to do Territério e Ambiente

rupo de estudos de ordenamento do

tenitério e ambiente Helder Careto -

geota.sec@netcabo.pt

ZERO - Association for the
Sustainability of the Earth
System

Z3R®

associogao sislema tereslre sustentave

Francisco Ferreira -
francisco.ferreira@zero.ong

UMAN(E)TERA

Slovenska fundacija za trajnostni razvoj

el
Institute for Youth Participation,
Health and Sustainable Development

Indtitut

za politike prostora
Institute

for spatial policies

InTeRCeR

Umanotera - Slovenska
fundacija za trajnostni
razvoj

Polona Valic -
polona@umanotera.org

Slovensko odonatolosko
drustvo

Peter Kogovsek -
kogovsek.pero@gmail.com

Institut za mladinsko
participacijo, zdravje in
trajnostni razvoj

Toma Gorenc -
tomaz.gorenc@imztr.si

IPoP - Institut za politike
prostora

Marko Peterlin - marko.pe-
terlin@ipop.si

Institute for sustainable
development and holistic
solutions - Institute
InTeRCeR

Iztok Erjavec - iztoker-
javec@gmail.com



