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Summary

In the context of an ongoing industrialization and urbanization, the management of
contaminated sites is an important tool to prevent negative impacts on the environment
and human health originating from soil contamination. Although of significant
progresses in the development of the legal framework for soil contamination in the last
years, only a minority of (potentially) contaminated sites in Vietnam are assessed in
detail or remediated. With the new Law On Environmental Protection (LEP) coming into

force in 2022, Vietham initiated a revision process of related regulations.

In this context, this study shows opportunities to further strengthen different aspects
in the management of contaminated sites. To this end, the existing legal framework and
current legal developments in contaminated sites management, on the calculation of
damages from soil contamination, on the consideration of contaminated sites in land
use planning and on technologies for contaminated soil management have been

compared to similar laws and regulations in Germany.

Ten opportunities were identified that further support the identification, assessment
and remediation of contaminated sites and the calculation of environmental damages.
Among them are steps to apply the classification of risks on a case-by-case basis, the
implementation, extension and constant updating of the comparison table for
remediation technology as method to choose most suitable remediation options, and
the further assessment of legal options to hold different actors responsible for damage
compensation for soil pollution. The establishment of expert working groups on
contaminated site management and the development of organizational structures to
establish an admission system for experts in risk assessment and remediation planning
are further options to ensure that the latest technologies are used and the management
of contaminated sites follows high quality standards.

The study further identified integration tools in the nexus of contaminated site
management and land use planning. Integration tools are legal entry points to support
the consideration of contaminated sites in urban and land use planning with the aim to
minimize negative impacts on objects of protection. They comprise the Statistical
Inventory and Mapping of the Land Use Status for Land Use Planning and Urban
Planning, the Strategical Environmental Assessment in the context of Urban Planning

and information-sharing via E-Government.

Each integration tool included opportunities to strengthen the interaction between the
two topics. Identified opportunities comprise, among others, the consequent financial
support of the preliminary investigation process, the consideration of (potentially)
contaminated sites in the statistical inventory and mapping of land uses, the disclosure
of information about sites under suspicion to be contaminated on an E-Government
online platform and measures to ensure that data on soil contamination is always
exchanged together with the interpretation of an assigned expert.

This study shows that Vietnam possesses an extensive legal framework for
contaminated site management. Starting from this base, capacity-building for
provincial authorities and a better cooperation among planning authorities are key
steps to strengthen the management of contaminated sites in the provinces.
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Zusammenfassung

Vor dem Hintergrund einer fortschreitenden Industrialisierung und Urbanisierung
ist das Management von Altlasten ein wichtiges Instrument, um negative
Auswirkungen auf die Umwelt und die menschliche Gesundheit zu verhindern.
Obwohl in den letzten Jahren hinsichtlich des gesetzlichen Rahmens zum Management
kontaminierter Flachen erhebliche Fortschritte erzielt wurden, wird nur eine
Minderheit der (potenziell) kontaminierten Standorte in Vietnam vertieft analysiert und
saniert. Mit dem Inkrafttreten des neuen Umweltschutzgesetzes im Jahr 2022 hat
Vietnam nun einen Prozess zur Uberarbeitung der entsprechenden Vorschriften

eingeleitet.

In diesem Zusammenhang zeigt die vorliegende Studie Méglichkeiten auf, wie
verschiedene Aspekte des Altlastenmanagements in Vietnam gestérkt werden kénnen.
Dazu wurde der bestehende Rechtsrahmen und aktuelle Rechtsentwicklungen zum
Altlastenmanagement, zur Berechnung von Schéden aus Bodenverunreinigungen, zur
Berticksichtigung von Altlasten in der Fladchennutzungsplanung und zu Technologien
im Altlastenmanagement mit dhnlichen Gesetzen und Regelungen in Deutschland
verglichen.

Es wurden zehn Moglichkeiten identifiziert, anhand deren die Identifizierung,
Bewertung und Sanierung von kontaminierten Standorten sowie die Berechnung von
Umweltschdden verbessert werden kénnen. Dazu gehdéren Schritte zur Anwendung
der Risikoklassifizierung auf Einzelfallbasis, die Einfihrung, Erweiterung und sténdige
Aktudalisierung der Vergleichstabelle fiir Sanierungstechnologien als Methode zur
Auswahl der am besten geeigneten Sanierungsoptionen und die Priufung von
rechtlichen Moglichkeiten, verschiedene Akteure fur die Entschadigung von
Bodenverunreinigungen verantwortlich zu machen. Die Einrichtung von
Expertenarbeitsgruppen fur die Altlastenbewirtschaftung und die Entwicklung von
Organisationsstrukturen zur Schaffung eines Zulassungssystems fur Experten fur
Risikobewertung und Sanierungsplanung sind weitere Optionen, um sicherzustellen,
dass die Bewirtschaftung von Altlasten hohen Qualitétsstandards folgt und die
neuesten Technologien eingesetzt werden.

In der Studie wurden auBerdem Integrationsinstrumente zur Verbindung von
Altlastenmanagement und Flachennutzungsplanung identifiziert.
Integrationsinstrumente sind rechtliche Ansatzpunkte, um die Berticksichtigung von
Altlasten in der Stadt- und Fl&chennutzungsplanung zu unterstiitzen und negative
Auswirkungen auf Schutzgiiter zu minimieren. Sie umifassen die statistische
Bestandsaufnahme und Kartierung des Flachennutzungsstatus fur die
Fléchennutzungs- und Stadtplanung, die strategische Umweltpriifung im Rahmen der
Stadtplanung und den Informationsaustausch tiber E-Government.

Jedes Integrationsinstrument enthalt Méglichkeiten zur St&rkung der Interaktion
zwischen den beiden Themen. Darunter fallen unter anderem die konsequente
finanzielle Unterstitzung des Voruntersuchungsprozesses, die Berticksichtigung
potenziell kontaminierter Standorte in der statistischen Bestandsauinahme und
Kartierung von Landnutzungen, die Offenlegung von Informationen tber
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kontaminationsverdéchtigen Standorten auf einer E-Government-Online-Plattform
und MaBnahmen die sicherstellen, dass Daten tiber Bodenkontaminationen immer

zusammen mit der Interpretation eines beauftragten Experten ausgetauscht werden.

Die vorliegende Studie zeigt, dass Vietnam tiber einen umfassenden Rechtsrahmen
fur die Verwaltung von Altlasten verfuigt. Ausgehend von dieser Grundlage sind
wichtige Schritte der Aufbau von Kapazitéten bei den Provinzbehérden und eine
bessere Zusammenarbeit zwischen den Planungsbehoérden, um die Verwaltung von
Altlasten in den Provinzen weiter zu unterstiitzen.
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Tom tat

Trong béi cdnh cong nghiép hoa va dé thi hda dang dién ra, viéc quan ly cac khu vuc
& nhiém 1a mét cong cu quan trong d& ngan chan cac tac dong tiéu cuc clia & nhiém dat
dén moi trwong va strc khde con ngudi. M&c du trong nhirng ndm qua, Viét Nam da co
nhirng tién bod dang ké trong viéc xay dwng khung phap ly vé 6 nhiém dat, chi mét sé it cac
khu vic 6 nhiém (c6 kha nang bi 6 nhiém) & Viét Nam dwoc danh gia chi tiét hoac dwoc
khéc phuc. Véi viéc Luat Bao vé Méi trwerng méi cé hiéu lwe vao nam 2022, Viét Nam da
bat diu qua trinh stra ddi cac quy dinh lién quan.

Trong béi cdnh d6, nghién clru nay dwa ra cac co hoi dé ting cuéng hon niva céc khia

canh khac nhau trong viéc quan ly cac khu vic 6 nhiém. Vi vay, khung phap ly hién co6 va
viéc phat trién cac van ban phap ly hién hanh vé quan Iy cac khu viec & nhiém, vé tinh toan
thiét hai do 6 nhiém dét, vé viéc xem xét cac khu vuc 6 nhiém trong quy hoach st dung
d4t va vé cong nghé quan ly dat bi 6 nhiém da dwoc so sanh véi cac luat va quy dinh twong
tw & Durc.
Trong nghién ctru nay, chang t6i da xac dinh muoi co hdi dé hd tro thém cho viéc xac
dinh, danh gia va khéc phuc cac khu vuc 6 nhiém va tinh toan thiét hai méi trwéng. Trong
s6 10 co hoi, c6 cac buwdc ap dung phan loai rdi ro theo tirng trwdng hop cu thé, viéc thuc
hién, m& roéng va cap nhat lién tuc bang so sanh vé céng nghé khac phuc lam phuwong
phap dé lwa chon cac phwong an khéc phuc phu hgp nhét va danh gia thém cac phuong
an phap ly dé& yéu cau céac chi thé khac nhau chiu trach nhiém bdi thwong thiét hai do 6
nhiém dét. Viéc thanh 1ap cac nhom lam viéc chuyén gia vé quan ly khu vwc 6 nhiém va
phat trién co cAu td chirc dé thiét Iap mot hé théng dang ky cac chuyén gia trong viéc danh
gia rui ro va lap ké hoach khéc phuc 1a nhitng Iwa chon bd sung dé ddm bao réng viéc
quan ly cac khu vre 6 nhiém tuan theo céc tiéu chuén chat lwong cao va ap dung cac cong
nghé mai nhat.

Nghién ctru da xac dinh thém cac cong cu tich hop trong méi lién hé gitra quan Iy khu
vire 6 nhiém va quy hoach st dung dat. Cac cong cu tich hop la cac dau vao hop phap dé
hd tro viéc xem xét cac khu vic 6 nhiém trong quy hoach d6 thi va st dung dat voi muc
dich gidm thiéu tac dong tiéu cuc den cac dbi twong bao vé. Cac coéng cu nay bao gom
Kiém ké va Lap ban dd Théng ké vé Hién trang St dung D4t cho Quy hoach St dung D4t
va Quy hoach Db thi, Danh gia Méi trwérng Chién lugc trong bdi canh Quy hoach D6 thi va
chia sé théng tin théng qua Chinh phu dién tcr.

M®i céng cu tich hop déu bao gdbm cac co hdi dé ting cwdng sw twong tac gitka quan
ly khu vwec 6 nhiém va quy hoach d6 thj va st dung dat. Cac co hodi duwoc xac dinh bao
gdm viéc hd tro tai chinh sau dé cho qua trinh diéu tra so bo, viéc xem xét cac khu vuc co
kha nang 6 nhiém trong kiém ké théng ké va lap ban dd st dung dat, cap nhat cac thong
tin vé cac khu v bi nghi ngd & nhiém 1én hé théng chinh pha dién t&r va cac bién phap
dé dadm bao rang di¥ liéu vé & nhiém dat lubn dwoc trao dbi cling véi sw dién gidi ctia mot
chuyén gia dwogc chi dinh.

Nghién ctu nay cho thay Viét Nam c6 mét khung phap Iy kha day dd vé quan ly cac
khu viec 6 nhiém. Dua trén co s& nay, viéc nang cao nang lwc cho chinh quyén cép tinh
va sy hop tac tét hon gitra cac co quan lap ké hoach 1a nhitng bwéc quan trong dé tang
cwdng codng tac quan ly cac khu vwc & nhiém & céac tinh tai Viét Nam.
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l. Challenges and  opportunities in
managing contaminated sites in Vietnam

Inaccurate production processes and handling of chemicals in industrial plants and
handicraft villages, insecure storage of waste and pesticides, mining activities, but also
the war between 1955 to 1975 resulted in a growing number of contaminated sites in
Vietnam.'

Contaminated sites can have negative impacts both on the environment and human
beings, especially when ignored or handled inappropriately. Mobile contaminants of a
single source at a site can mitigate from the soil into on-site or off-site drinking water
sources or can also be released from bottom sediments in lakes, rivers, and coastal
areas and therewith contaminate large quantities of drinking water. Contaminated
sites can also emanate dust and fumes which in turn affect outdoor and indoor air

quality.? Those pathways in turn can affect human and animal health.

The prevention of such negative impacts demands the structured search and
identification of contaminated sites and their registration in a cadaster, as well as their
proper management through a combination of rehabilitation and securing activities
with appropriate land use planning tools.

It can be observed that only a minor part of all Vietnamese provinces finalized
structured and area-wide observations to identify (potentially) contaminated sites in the
area they are responsible for. Thus, only a minority of provinces possess an adequate
cadaster of (potentially) contaminated sites, and/or have reported detailed findings to
the Ministry of Natural Resources and Environment (MONRE). The majority of
contaminated areas in Vietham are not yet officially registered. Besides, only a small
part of the (potentially) contaminated sites registered underwent a more detailed
analysis to identify the extent of the soil contamination and related risks, also taking into
account the impacts of the contamination source on objects of protection such as ground
and drinking water, humans, animals and other.

Other challenges relate to the management of contaminated sites after they have
been identified as such. For example, the implementation of suitable securing and
decontamination measures is still in the starting phase in Vietnam especially for non-
ex-mining sites. This might have multiple reasons, among them uncertainties in the
technical preparation and financial responsibilities to carry out remediation projects,
and limited financial resources of provincial authorities to carry out often costly
securing and decontamination measures if the polluter cannot pay or cannot be
identified.

There is also a limited number of admitted professionals with knowledge and
experience in the planning and implementation of securing and decontamination
activities being employed in responsible public authorities which in turn complicates
the evaluation of proposals for decontamination and securing measures submitted by
companies.

! Mark et al. (2018)
2 Government of Canada (2012)
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Within this context, this study shows opportunities how to strengthen different

aspects in the management of contaminated sites supporting the implementation of

activities to reduce risks originating from these areas. The new legal framework and

current developments are thus assessed to find answers to the following questions:

What guidelines and principles does German legislation follow in the
calculation of damages originating from contaminated sites, and what
suggestions for improvement can be conducted for the legal framework in
Vietnam?

What principles does German legislation follow in the determination of
responsibilities of owners and polluters for the securing and remediation of
contaminated sites, and what suggestions for improvement can derive for
the legal framework in Vietnam?

How can a suitable, legal-administrative framework contribute to ensure
that the selection and application of evaluation, securing and remediation
technologies for contaminated sites follow and meet high quality standards?

What legal, administrative, planning and cooperative opportunities can be
used to further ensure the adequate consideration of contaminated sites in
land use planning, e.g. to prevent risks to human health?

Out of the identified opportunities, Opportunity 3 and 4 are further outlined in the

annex of this publication proposing the establishment of an Expert Committee on

contaminated site management and the establishment of the legal framework to

determine the requirements for the admission of admitted experts for risk assessment

and remediation planning.
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2. Aspects in the management of
contaminated sites and soil pollution

Contaminated site management is a multi-dimensional topic involving various

aspects in different sectors, which are partly overlapping (Figure 1).

Environmental
Rehabilitation

Identification and
Assessment of
Contaminated

Sites Contaminated

Sites in Land Use
Planning

Figure 1: Aspects of a successtul management of contaminated sites. Own figure.

In general, the identification and assessment of contaminated sites, partly within the
broader process of land quality assessment, is the starting point of the management
process. The identification and assessment process includes the evaluation of the extent
and severity of soil pollution as well as the identification of possible pathways from
pollutions at the site to objects of protection. Based on this information, suitable securing
and remediation measures can be planned and damage costs originating from soil
contamination can be assessed.

The environmental rehabilitation and remediation of contaminated sites is in itself a
complex topic combining the necessary technical, administrative and social aspects
and processes to secure or remediate soil contaminations. It includes aspects related to
the consideration of limit values and contamination pathways in the assessment and
evaluation of risks originating from contaminated sites, to responsibilities and cost
coverage for site assessment, remediation and securing activities, the use of suitable

technologies for soil assessment and remediation, and many more.

The active consideration of contaminated sites in land use planning, including
urban planning, is one method of hazard prevention and plays a role when (potentially)
contaminated sites are identified, but decontamination activities are not (yet)
implemented, or are seen as unfeasible.

The legal framework playing into contaminated site management in Vietnam is
orientating towards these three main aspects. This is the reason why laws and
regulations from various fields, including laws about land use and urban planning, but
also the mineral law needs to get considered accordingly, and why actors from various

departments needs to work together to successtully manage contaminated sites.

During the last years, Vietnam progressed in the development and harmonization
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of the legal framework regulating the management of (potentially) contaminated sites.

The revision of the LEP in the year 2020 comes along with reviews and specifications
of regulations regarding the identification, risk assessment and remediation planning
of contaminated sites; specifications of legal aspects regarding environmental
monitoring; environmental information systems and databases as well as the
compensation for environmental damage (incl. damage from soil contamination). The
implementation provisions for the LEP, previously consisting of various decrees and
related appendixes, are in this process currently about to be summarized into one
Decree (Decree detailing a number of articles of the 2020 LEP — now named Draft Decree
No./2021) and its appendixes. This new structure makes it easier to gain and keep the
overview over all important environmental regulations regarding contaminated sites
and soil management.
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3. Reducing risks through the successtul
identification, assessment and
remediation of contaminated sites

The management of contaminated sites always includes a process starting from an
initial suspicion of soil being contaminated, the verification or dismissal of this
suspicion, the mapping of the extent and severity of the actual pollution to the planning
and implementation of necessary remediation activities, including the calculation of
related costs and aftercare (see Figure 2).

Investigation
& Planning of
Remediation

Risk
Assessment

Recording Remediation Aftercare

Figure 2: Process of managing (potentially) contaminated sites. Figure from Mark et al. (2018)

Although looking like a linear, simple process, it often involves complex decision-
making and problem-solving structures, that are based on a combination of technical,
financial and socio-economic aspects that needs to be considered.

In this chapter, the juridical framework organizing the management process of
contaminated sites in Vietnam will be presented, starting with laws and regulation
managing the identification and assessment process of contaminated sites including
the definition of damage extent and severity and ending with the existing legal
framework defining obligations of damage compensation in the form of remediation

medasures.

3.1 Mapping the legal framework of identification,

assessment and remediation of contaminated sites

In Vietnam, the legal framework defining the identification process of contaminated
sites, as well as the assessment of soil pollution and its remediation pans across various
laws, regulations and sectors. This differentiates it from the legal context in Germany,
where at the national level, most of those aspects are regulated by only one law, the
Law for the Protection against Harmful Soil Changes and for the Remediation of
Contaminated Sites (Federal Socil Protection Act or Bundesbodenschutzgesetz -
BBodSchG) * with the related Federal Socil Protection and Contaminated Sites
Ordinance (Bundes-Bodenschutz- und Altlastenverordnung - BBodSchV)* and its
respective sub-laws at the level of the Ldnder’.

In Vietnam, the identification and assessment process of contaminated sites,

8 Federal Republic of Germany (1999b)

4 Federal Republic of Germany (1999a)

5 Lander are states within the Federal Republic of Germany. The Lénder have their own parliaments and
governments.
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including the definition of the extent and severity of damage caused by pollution is
regulated by both, the (Revised) LEP and the Land Law, as well as their sub-law
documents. The main aspects of environmental remediation are regulated by the
(Revised) LEP and the Mineral Law, including related sub-law documents (see figure

3).

Land Law No.45/2013/QH13

Law on Environmental Protection (LEP) No. 55/2014/QH13

The revised LEP

No.72/2020/QH14

Decree

Mineral Law No.
60/.2010/QH12

GC(;r/czl:)li;;lrop . [:zc/rze;m/ No.40/2019/ND- The new Decree No. Decree No. 08/VBHN-
BTNMT on D'N B CPonamendment  draft Decree  19/2015/ND-CP on BTNMT detailing Decree No. 158/2016/ND-CP
i and addition to a detailing the implementation of detailing implementation of
Land detailing a . 3 - . 5 .
) number of articles implementation of some articles of some articles of the mineral
surveying and number of L :
N of decree detailing anumber of environmental law
assessment articles of the g i i
N and guiding the articles of LEP protection law
techniques Land law
LEP
Circular No.
24/2014/TT- Circular 25/2019/TT-  Gircylar 38/2015/TT-
BTNMT on BTNMT detailing the BTNMT on
defining implementation of a aiemmemE]

cadastral
dossiers

number of articles of
the gov's decree no.
40/2019 /ND-CP
(still validated)

rehabilitation and
recovery in the mining
exploitation activities

(partially expired)

Land quality assessment Environmental rehabilitation

Figure 3: Overview of current legal framework on land quality assessment and environmental
remediation in Vietnam. Own figure

Note: The figure includes the Revised LEP, which will be come into force in 2022. Recently
developed draft decrees are not considered.

In recent years, there have been a number of changes in legal documents related to
contaminated sites. In 2020, the Vietnam's National Assembly has approved the Revised
LEP, which includes updated articles on the management of contaminated sites. The
revised LEP comes into force in 2022. In addition, there have been some updates
regarding the regulations pursuant to the existing LEP, namely the approval of Decree
No.40/2019/ND-CP dated May 13, 2019° and Circular No. 25/2019/TT-BTNMT dated 31
December 20197, which have replaced Circular No. 30/2016/TT-BTNMT dated 12 October
20168, With the new LEP, related sub-laws and regulations are currently reviewed and
summarized in Draft Decree No./2021° and its appendixes, which are planned to come
into effect in 2022. Besides the issues outlined in the currently validated Decree
No.40/2019/ND-CP and Circular No. 25/2019/TT-BTNMT, questions related to the
calculation and compensation of environmental damages originating from
contaminated sites, and regarding the Strategical Impact Assessment are also included
in this new decree.

The most important laws and regulations, including possible updates that regulate
issues regarding the management of soil contamination will now be presented in detail,

focusing on the most relevant aspects and changes.

8 Socialist Republic of Vietnam (2019d)
7 Socialist Republic of Vietnam (2019a)
8 Socialist Republic of Vietnam (2016)

9 Socialist Republic of Vietnam (2021a)
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3.1.1 The amended LEP from November 2020 and the former LEP from 2014

Issues regarding the identification, assessment and remediation of soil pollutions
and contaminated sites are regulated by the LEP. In Vietnam, the currently legally valid
LEP is law No. 55/2014/QH13", from now on referred to as LEP 2014. Article 59 of LEP
2014 clearly states that organizations, households and individuals that pollute the soil
environment are responsible for treating, improving and restoring it. According to
Article 107, LEP 2014, the People’'s Committees of the provinces have the responsibility
to determine local polluted areas and submit annual reports to MONRE which is
responsible to establish criteria to classify polluted areas, to provide instructions on
environmental remediation and monitor remediated areas, and to manage
interprovincial polluted areas. LEP 2014 also defines that organizations and individuals
being active in sectors with a high risk to cause soil pollution are responsible to plan
and carry out remediation activities (Article 37, 38, 58, 71 and 93).

Article 111 of the LEP 2014 also provides regulations on the contents of investigation
and determination of damages caused by environmental incidents to serve as a basis

for requesting polluters to compensate the damage.

In 2020, Vietnam's National Assembly amended the LEP and MONRE was assigned
as leading agency for the revision, while Vietnam Environment Administration (VEA)
coordinated the revision process among relevant departments and stakeholders. The
revised version of the LEP was passed by Vietnam's National Assembly on the 17" of
November, 2020. The Revised LEP No. 72/2020/QH14 will go into effect on 1* January
2022, while the LEP 2014 will be annulled from this day on.

The main highlights in the Revised LEP from 2020 can be mentioned as follows:

¢ The residential community is regulated as taking a vital role in environmental
protection. The LEP 2020 has added "residential community" into the scope of
the regulation and as a subject of application. This paves the way to a better
disclosure of information, to a stronger consultation of the resident communities
and the promotion of their supervision and monitoring to ensure the rights and
interests of the community when participating in environmental protection
activities;

e Promotion of a circular economy by reorganizing the sustainable management
of waste. LEP 2020 has a stronger focus on the promotion of the separation of
solid waste at source and enhances the responsibility of socio-political

organizations and communities in monitoring waste management.

e Changings in the methods to screen investment projects. The revised LEP
applies scientific environmental criteria to screen and manage the
environment for investment projects, while simultaneously regulating the
issuance of environmental permits based on zoning and the load-bearing
capacity of the environment.

e Broad reform of administrative procedures for environmental licenses. The
revised LEP integrates seven types of licenses into one environmental license

10 Socialist Republic of Vietnam (2020c)
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and introduces a strong decentralization for localities in the Environmental

Impact Assessment (EIA) approval and appraisal™

Regarding contaminated site management, the LEP 2014 in Section 3 of Chapter VI
on the Protection of the Soil Environment is emphasized through 3 articles of the law.
The Revised LEP approved in November 2020 also includes Section 3 (Chapter II) on the
Protection of the Socil Environment, which contains an update related to the
Management of contaminated areas.

In Article 17 of LEP 2020 on soil environmental quality management, polluted areas
must be investigated, assessed, zoned, treated, renovated and restored. This is
supplemented by three new articles:

Article 16 on the Classification of polluted areas defines the term "soil polluted area"
and gives criteria for classifying pollution. These criteria include: source of pollution,
ability to spread, and who is affected. Article 17 also identifies different levels of soil
pollution.

Article 18 on treatment, rehabilitation and restoration of soil environment provides
more detailed contents on controlling and improving soil pollution areas, and other
measures to minimize impacts on child health and people’s health. Article 18 also
defines which areas will be given priority in the event of limited resources.

The new Article 19 gives more details on the specific responsibilities of the authorities
at the provincial and national level. The main responsibility for the management of
polluted sites lies in the provinces: They have to conduct investigation, assessment,
identification and zoning of areas at risk of soil pollution and treat areas with soil
pollution and areas with serious soil environmental pollution. Provinces also need to
report areas with signs of interprovincial soil pollution and areas with particularly
serious soil pollution to MONRE, and have to update information on areas with
environmental pollution in the environmental database on soil contamination and land
use.

Thus, the Revised LEP includes many updated contents, related to key topics,
responsibilities, objects of protection and tools to protect the environment. In the field of
contaminated site management, a number of new provisions have been introduced,
mainly focusing on the content of existing circulars, emphasizing the importance of
these objectives and tasks. A specific article clearly defines and separates the duties
and responsibilities of the provincial People's Committees, MONRE and the Ministry of
Security and Defense (MOSD). In general, the Revised LEP strengthens the
responsibilities of departments, agencies and sectors at provincial level in the

registration and management of contaminated sites.

3.1.2 Degree No. 40/2019/ND-CP and Circular No. 25/2019/TT-BTNMT

In 2019, the Government of Vietnam approved Decree No. 40/2019/ND-CP dated May
13, 2019 on amending and supplementing several articles of decrees detailing and
guiding the implementation of the LEP. This decree partially amends various

1 Results of the digital roundtable reducing risks through the consideration of cadasters of contaminated sites in
urban planning in Vietnamese provinces taking place at 26 January 2021 with representatives of environmental
authorities in Vietnam.
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Governmental Decrees, including regulations regarding the Environmental Impact
Assessment, the Strategical Impact Assessment and the Management of Environmental
Quality.

According to Article 11 on "Environmental Quality Management", the soil, water,
and air environmental components must be assessed for the current state and quality
developments as well as polluted areas must be promptly alerted. In addition,
environmental quality monitoring and evaluation data must be connected and shared
with all environmental state management agencies nationwide through the national
database on environmental quality.

The content of "Management of soil environment quality” is specified in Article 14 of
this Decree, which clearly states that the areas need to be assessed and monitored for
changes in soil environment quality and pollution, chemical storage, plant protection
drugs, including chemical contaminated areas during the war; areas with industrial
parks, manufacturing factories, chemical warehouses, waste burial sites, and trade
villages that have been closed or relocated; the area where the exploitation of a toxic
mineral has been finished; and agricultural areas using high quantities of chemicals.
Based on the results of investigation and assessment, warnings need to be issued if
areas are polluted, the causes of pollution need to get identified and measures must be
taken to treat the pollution, and to improve and restore the quality of the environment.

Circular No.25/2019/TT-BTNMT detailing the implementation of a number of articles
of the Government's Decree No. 40/2019 / ND-CP dated May 13, 2019 amends and
supplements a number of articles of the decrees detailing and guiding the
implementation of the LEP and regulations on the management of environmental
monitoring services. Regarding the management of polluted land, regulations on
investigation, assessment and warning of environmental quality; determination of the
extent, scope, cause of pollution, and improvement and restoration of the land
environment have been stated in Articles 25 to 31 of this Circular.

Art_lcle 2_5' Prellmlnary Article 26. Investigation . e a:
investigation and . Article 27. Classification of
and detailed assessment

assessmen? of pote_ntlally of the contaminated site contaminated sites
contaminated sites

l'

Figure 4: Steps from preliminary assessment to classification of contaminated sites. Own figure.

According to article 27 of Circular 25, polluted areas are classified to three different
risk and pollution levels, namely
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- Area with the total weighted score of the criteria below 50 points: level of

environmental contamination, including pollution with chemicals and pesticides

- Area with total weighted score of criteria from 50 to 75 points: Medium-level

environmental contamination, including pollution with chemicals and pesticides

- Area with the total weighted score of more than 75 points: High-level to extremely

severe environmental contamination including pollution with chemicals and

pesticides.

Depending on the score of the individual areq, the contaminated site is either only
managed by pollution control activities or by treatment, rehabilitation and immediate
restoration activities, or by a mixture of both (Figure 95).
The area with the
total score out of

the criteria is below
50 points

The pollution of the environment,
chemical residues, and plant
protection products is at low level

Pollution control
(Article 29)

Serious environmental pollution,
pollution from residues of
chemicals and plant protection
drugs at medium level

Environmental pollution is
especially serious, pollution of
chemical residues and plant
protection drugs is at high level

The region has a
total score in the
number of criteria
from 50 points to 75
points

The area with the

total score out of

the criteria is over
75 points

Pollution zone control
(Article 29) +
Environmental treatment,
renovation and restoration
(Article 30) depending on
funding

Environmental treatment,
rehabilitation and
immediate restoration
(Article 30)

Figure b5: Classification of contaminated soils and following-up activities. Own Figure.

The score-based evaluation applied is based on five indicators, namely (a) indicator
on the hazardous level of residual pollutants, (b) indicator of the level of exceeding
technical regulations on intervention and treatment, (c) indicator on the volume of
contaminated soil exceeding the technical regulations on intervention and treatment,
(d) indicator on the number of parameters on residual pollution exceeding the technical
regulation on intervention and treatment and (e) indicator on the size of the polluted

area. It is conducted according to the Form No.03 in Appendix V of Circular 25/2019.
Appendix V of Circular 25 gives further details about the procedures for the

investigation and primary assessment of sites suspected to be contaminated, and for
their detailed investigation. This includes a list of the most important poorly soluble,

hazardous pollutants.

The Appendix also defines the detailed contents of a plan for environmental

treatment, renovation and restoration of the sites (Figure 6).
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DETAILED CONTENTS OF ENVIRONMENTAL TREATMENT,
RENOVATION AND REHABILITATION PLAN

CHAPTER I. GENERAL INFORMATION

CHAPTER II. THE CURRENT SITUATION OF THE CONTAMINATED AREA
CHAPTER IIl. SELECTION OF HANDLING OPTIONS

CHAPTER IV. CONTENT OF THE PLAN OF HANDLING OPTIONS

CHAPTER V. SUPERVISION AND CONTROL DURING AND AFTER TREATMENT

Figure 6: Content of a plan for environmental treatment, renovation and restoration of
contaminated sites, as defined in appendix V of Circular No. 25/2019/TT-BTNMT. Own figure

Among other factors, the plan also needs to mention the socio-economic conditions
near the site, including inhabitants living nearby, the description of possible
contamination pathways and health effects originating from the assessed site.

The selection of handling options should be carried out based on a table to compare
different options and their contribution to the objectives of the rehabilitation. Objectives
are, according to Appendix V, the prevention, treatment or elimination of sources of
pollution; the prevention of pollution transmission routes and the protection of affected
objects. With this, it differs from the appendix of the previous regulation, which left the

choice of handling options to a committee of local decision-makers.

The appendix also differentiates between technical measures to protect the affected
objects before the actual decontamination, measures to handle the pollution source
and to prevent the dissemination of pollution and measures to control the contaminated

area atfter the treatment.

According to Article 31 of Circular 25/2019, MONRE is responsible for investigating,
evaluating, synthesizing and publishing the list of contaminated sites as well as
developing, updating and operating the information and data system of contaminated
sites nationwide. In addition, MONRE is also in charge of formulating and promulgating
technical instructions for environmental renovation and restoration for each type of
contaminated sites as well as organizing the inspection of the work of land environment

treatment, improvement and restoration according to the provisions of law.

Articles 32 regulates the responsibilities of the People's Committees of provinces, as
following:

e Compile, update and report to the MONRE the list of chemical-
contaminated areas in war; areas with industrial parks, manufacturing
factories, chemical warehouses, plant protection drugs, waste burial sites,
and trade villages that have been closed or relocated; the area where the
exploitation of a toxic mineral has been finished and agricultural cultivation
areas using many chemicals in the area.

e On the basis of results of preliminary assessment and the detailed
investigation, Provincial People's Committees have to update information
on the polluted areas to the information system and database about
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contaminated sites of MONRE.

STRUCTURE AND CONTENT OF APPENDIXES ABOUT THE
MANAGEMENT OF SOIL CONTAMINATION AND
CONTAMINATED SITES

APPENDIX 1. Structure and content of plans on environmental treatment, remediation
and restoration for extremely seriously contaminated sites

APPENDIX 2. Guidelines for preliminary investigation and assessment of potentially
contaminated sites

APPENDIX 3. Guidance on detailed investigation and assessment of contaminated
sites

APPENDIX 4. Reporting form on list of extremely seriously contaminated sites

Figure 7: Content and structure of the appendixes dealing with the management of soil
contamination as in the appendix of the new Decree updated in 2021. Own figure

The new LEP and the ongoing review of related regulations seems to lead to a
restructuring of the decrees, circulars and appendixes about the assessment,
evaluation and remediation of contaminated sites. As for now (end of July 2021), articles
regarding soil contamination management from Decree No. 40/2019/ND-CP and
Circular No. 25/2019/TT-BTNMT are merged as a Section of the Draft Decree No./2021
detailing a number of articles of the LEP. Former Appendix 5 is now split into new
Appendixes 1 to 4 of this new decree. Thereby, the content itself remains the same with
only further detailing of the requested content of the management, remediation and
restoration plans and the report about particularly seriously contaminated sites. The
structure changes as indicated in Figure 7. It is noticeable that Appendix 1 and 4

regulating remediation activities only refer to seriously contaminated sites.

3.1.3 The 2010 Mineral Law and its sub-law documents

Although being a type of contaminated site, areas with pollution originating from
mining activities play a special role in the legal management framework of
contaminated sites in Vietnam. There is only given a very short overview of regulations
regarding mining sites, since the topic is an important part of the existing legal
framework, but this study focuses on contaminated sites not being related to mineral

extraction.
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Mineral Law No.
60/.2010/QH12

Decree No. Decree No. 08/VBHN-
19/2015/ND-CP on BTNMT detailing Decree No. 158/2016/ND-CP
detailing the implementation of detailing implementation of
implementation of some articles of some articles of the mineral
a number of environmental law
articles of LEP protection law

Circular 38/2015/TT-
BTNMT on
environmental
rehabilitation and

recovery in the mining
exploitation activities

(partially expired)

Figure 8: Decrees and Circulars complementing the Mineral Law from 2010 regarding issues on
environmental rehabilitation. Own figure

In addition to regulations on environmental rehabilitation regulated by the LEP (2014

and 2020) and corresponding bylaws documents, the environmental rehabilitation of

soil environment of post-mining sites is regulated in the Mineral Law (2010) and its

bylaws documents.

According to Article 30 of the Mineral Law approved by Decision No. 60/2010/QH12

dated 17 November 2010, the organizations and individuals engaged in mineral

activities are required to:

Implement measures to prevent and minimize negative impacts on the

environment and improve and restore the environment

Implement solutions and bear all costs of environmental protection,
rehabilitation and restoration. The solutions and costs for environmental
protection, renovation and restoration must be determined in the planning
phase of the investment project, namely in the environmental impact
assessment report and the environmental protection commitment written by the
competent state management agency

Establish a deposit for environmental rehabilitation and restoration before

conducting mineral exploitation.

The Mineral Law is complemented by a number of decisions and circulars (Figure

12 Socialist Republic of Vietnam (2010):
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8).

Circular 58/2015/TT-BTNMT dated 50 June 2015

In order to implement the 2014 LEP and the 2010 Mineral Law, MONRE issued
Circular 25/2019/TT-BTNMT dated 30 June 2015 on environmental rehabilitation and
recovery in the mining exploitation activities®. The Circular guides the implementation
of regulations on environmental rehabilitation and restoration and deposit for

environmental rehabilitation and restoration for mineral exploitation activities of
Decree No. 19/2015/ND-CP dated 14 February 2015, The regulation is partially expired.

Decree No.08/VBHN-BTNMT dated 14 February 2015

In order to implement the 2014 LEP and the 2010 Mineral Law, MONRE issued Decree
No.08/VBHN-BTNMT at 25 October 2019%. No.08/VBHN-BTNMT combines two former
decrees. It determines that mining companies have to write restoration and
environmental rehabilitation plans and to implement them promptly, and regulates
their content and approval (Article 4 to 10). Article 14 of the decree elaborates on the

control of soil environmental pollution (Article 14).

Decree No. 158/2016/ND-CP dated 29 November 2016

Decree No. 158/2016/ND-CP* defines procedures for the closing of mineral deposits,
and adjusts demanded contents for the environmental rehabilitation plan (Article 44 to
46).

3.1.4 Decree No. 03/2015/ND-CP dated January 6, 2015 on the determination of
environmental damage

Besides the determination of the extent and severity of soil contamination, aspects
related to the calculation of damages and the level of compensation payments also play
into the management of soil contamination. In Vietnam, these aspects are managed in
the LEP from 2014 and its pursuing Decree No. 03/2015ND-CP. With the revised LEP
from 2020, the related decree gets currently reviewed and Decree No. 05/2015/ND-CP"

will be annulled up from January 1, 2022.

The 2014 LEP defines environmental damage as a degradation of environmental
functions and therewith a degradation in usefulness of the environment, as well as
damage to human life, health, property and legitimate interests of organizations and

individuals resulting from these negative impacts.

According to Article 163 of the 2014 LEP, damages caused by environmental
pollution and degradation include (1) the decline in the function and the usefulness of

the environment and (2) damage to human life, health, property and legitimate interests

13 Socialist Republic of Vietnam (2015a)
14 Socialist Republic of Vietnam (2015d)
15 Socialist Republic of Vietnam (2015e)
18 Socialist Republic of Vietnam (2019f)
17 Socialist Republic of Vietnam (2015¢)
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of organizations and individuals as a result of the deterioration of the function and

usetulness of the environment.

Article 165 of the LEP 2014 stipulates factors that have to be taken into account to
determine the damages caused by environmental pollution and degradation,
including the degree of deterioration; extent and limit attenuation; determination of the
environmental composition which is degraded; regulations for calculating costs of
environmental damage; and to determine damages to human health, life, property and
legitimate interests of organizations and individuals due to environmental pollution
and degradation.

Pursuant to the LEP from 2014, the Government of Vietnam has approved Decree No.
053/2015 / ND-CP dated January 6, 2015 on the determination of environmental damage.
This decree outlines activities to claim and determine environmental damage and the
responsibilities and liabilities related to those damages, including the collection of data
and evidence to determine environmental damage (Chapter II), the calculation of
environmental damages (Chapter III) and the determination of responsibility for
compensation to the environment (Chapter IV).

Article 2 of Decree No. 05/2015/ ND-CPdetermines that organizations and individuals
that commit acts of polluting or degrading the environment in the territory of the
Socialist Republic of Vietnam are responsible to pay damage compensation. The
compensation includes the costs to compensate for the damage itself (e.g. in the form of
soil remediation measures), but also the costs for the determination of the damage and
for the procedures to claim damages (article 13). An exception is made for organizations
and individuals who can prove that they fully comply with the provisions of the LEP and
that they do not cause environmental pollution and degradation (article 13).

The decree defines People's Committees at different levels and MONRE as
organizations having the liability and responsibility to request damage compensation
when they detect signs for degradation and pollution in their area of responsibility.
They also have to collect and assess data and information to determine the actual
damage to the environment at a given area. They can however select and hire service
providers for the assessment, measurement and evaluation necessary to determine
damages. A council then appraises the collected information and the calculated

damage compensation.

Decree No. 03/2015/ND-CPturther determines soil contamination as one out of four main
components of environmental damage or pollution that can be identified at a defined
area. Thus, it relates the definition and calculation of (monetary) damages and related

compensation payments to all defined degradations.

According to Article 10 of this decree, the level of compensation costs for environmental

damage for a certain area are equal to

a) the costs of the remediation activities necessary to meet again the environmental

standard of water and soil quality earmarked for the defined use of the area and

b) the costs of activities aiming to recover local ecosystems and protected species in

such a way that the initial state is restored.
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According to Article 11, the total environmental damage caused by pollution or

degradation to a geographical area is calculated by the following formula:
T =T + TP+ T + T'¥, in which:

T is damage caused by pollution or degradation to the environment of a
geographical area;

TN is the damage caused by pollution or degradation to the water environment;

TPis damage caused by pollution or degradation to the soil environment;

THT is damage caused by pollution and degradation to the ecosystem;

T means damage caused to species prioritized for protection due to pollution,

degradation or damage.

With this calculation it is clarified that soil contamination is seen as one out of four
"environmental components" out of which the state of the environment of a certain area
is composed. Thus, they should be evaluated and calculated jointly to define the

environmental damage impacting a pre-defined area.

Article 11 further elaborates on the calculation to evaluate the damage caused by
pollution or degradation to the soil environment. Article 4 defines that data and
evidence needs to be collected or estimated to determine the extent of soil (and water)
degradation: Area, volume and quantity of contaminated water and soil, pollutant
content in water and soil and official documents and licenses for planned and
implemented land uses at the contaminated site.

Taking into account the level of the damage to the soil environment caused by the

pollution and the land use at the defined site, Decree No. 05/2015/ND-CP regulates that
a

the damage to the soil environment (€ ) should be calculated by using the formula:
£ ’ ]
T =C’ xW, x H}

Thereby,

F is a damage coefficient defined by the land and soil use of the area
according to planning documents, reaching from 5 (strictly protected
subdivision of nature reserve, historical-cultural relic, ranked scenic spot) to 1
(serving other purposes or not yet planned)

i

¥ is the total quantity of contaminated soil as determined, estimated or
assessed and

n

4 is the cost norm for treating a unit of area, volume or weight of
contaminated soil at level (j), meeting the environmentally standards for the
quality of the soil environment.
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In the calculation, the type of land use at the contaminated site (i) as defined by
decisions, licenses and approvals, is considered by assigning it to a range of values
(from 1 = strictly protected subdivision of nature reserve, historical-cultural relic, ranked
scenic spot, to 5 = serving other purposes or not yet planned); while the level of pollution
of the soil environment is assigned to values of 1 (polluted), 2 (considerably polluted) to
3 (severely polluted).

If several land uses are defined or planned at the contaminated site, the differing
land uses are considered accordingly.

The Revised LEP from 2020, does not include any changes regarding the
determination of environmental damage. LEP 2020 defines environmental damage in
article 132, using the same guidelines than LEP 2014.

However, with the new LEP and the revision of related regulations, Decree No.
03/2015/ND-CP is planned to be integrated as Chapter X: Prevention, Response of
Environmental Events, Compensation for Environmental Damages into the recently
developed Dratft Decree No./2021 detailing a number of articles of the LEP. Related to
the assessment of environmental damages, Chapter X includes Section 2:
Responsibilities to Claim a Damage to the Environment; Section 3: Determination of
Environmental Damages, and Section 4: Inspection for Damages of Decrease of
Functions of Environmental Benefits”.

Although structured differently, the respective chapter in the new regulation builds
upon Decree No. 03/2015ND-CP. The definition of damage and the aspects of the
damage taken into consideration remain the same as in Decree No. 05/2015/ND-CP.

The main differences to the revised decree are the following: Article 141 determines
the responsibility of public agencies receiving dossiers that request a damage
assessment to get active. However, it remains open who can hand in such a dossier,
and if public authorities can do it themselves, e.g. when area-wide assessments

resulted in the identification of (potentially) contaminated sites.

Proposed article 138 adds the following new types of data and information that should
get collected and evaluated to determine damages related to soil pollution and

degradation:

e Data and information about the environmental status of the area before the
contamination occurred

e Other monitoring, investigation and inspection results from competent
authorities defining the environmental status of the soil at the defined area

e Information, documents, maps and data on natural and socio-economic
conditions at the site, about the management and use of land and natural
resources and about land quality and land potential in the area where
pollution is to be determined

e Other relevant data and information

With Article 139, surveys, field surveys, the sampling and analyzing of soil samples
and other procedures as defined by other regulations are defined as methods to
determine the scope and extent of the contaminated area. In article 140, methods to
determine the extent of environmental damage and thus the damage compensation
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costs were extended. The current draft regulation defines that competent agencies, as
well as organizations and individuals that caused pollution may choose one out of
several methods to determine the cost of environmental rehabilitation, depending on
the specific case. Methods are:

a) Organizations and individuals having caused the pollution hire themselves
a competent unit with the necessary capacities to plan and carry out the
necessary environmental rehabilitation activities to meet the previous state
of the environment or the limit values defined by law and pay all costs
involved

b) Competent state agencies determine the costs of environmental
rehabilitation activities to meet the previous state of the environment or limit
values defined by laws, following the calculation defined in the same article

c) Competent public authorities calculate costs to compensate damages based
on similar previous cases of equivalent scope and nature or based on a cost
estimation for the necessary environmental rehabilitation activities to reach
the previous state of the environment as being estimated or simulated

d) Other options

The calculation for method b) is mostly similar to the formula in Decree No.
03/2015/ND-CP, considering the same components. However, the damage caused by
the pollution of the soil environment is different, now calculated as the area/volume of
contaminated soil mass (in kg/m3) times the norm for the treatment of one kg/m3 of soil
so that it meets technical regulations again. Different to No. 03/2015/ND-CP, Draft Decree
No./2021 does not possess a damage adjustment system.

3.2 Take aways and opportunities: legal framework for the

management of contaminated sites

In the previous chapter, the current legal framework regarding the identification
and management of contaminated sites is presented. This also included a first overview
over Draft Decree No./202] detailing a number of articles of the LEP. Draft Decree
No./2021 is currently formulated by MONRE.

The legal framework and the draft new regulations were compared to the legal
framework in Germany dealing with the same topics. In Germany, the Federal Soil
Protection Act and the Federal Soil Protection and Contaminated Sites Ordinance
regulate, together with the laws and regulations from the individual Ldnder, the
identification and management of contaminated sites.”® Based on the comparison of
Vietnamese and German law, opportunities have been identified to further ensure that
Draft Decree No./2021 and its appendixes enable the choice and use of high quality
technologies and methods for contaminated site management and the determination
of damages in the soil environment, and can consider responsibilities of polluters and
users in a way that a fast and efficient remediation of contaminated sites can be

supported. The most important opportunities are outlined in the following chapter.

18 https://www.umweltbundesamt.de/en/topics/soil-agriculture/soil-protection/soil-protection-law#national-law

(26.07.2021)
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Quality assurance of measurement and remediation technologies
and the admission of proven experts

OPPORTUNITY 2
Support the extension
and application of the
comparison table for

OPPORTUNITY 3
Establish an Expert
Committee on
contaminated site
management

OPPORTUNITY 4
Establish the legal
framework to determine
the requirements for the

OPPORTUNITY 1
Establish and implement
the new method of risk

classification of
contaminated sites,
classifying risks on a
case-by-case basis

remediation methods
and ensure its constant
updating

admission of experts for
risk assessment and
remediation planning

Calculation of environmental damage related to soil contamination

OPPORTUNITY 5
Couple the calculation of

OPPORTUNITY 7
Ensure that

OPPORTUNITY 8
Further intertwine the

OPPORTUNITY 6
Make use of indirect

soil pollution within the
damage compensation
costs directly on the
method “Comparison
table of technical

compensation costs for
environmental damages
can be claimed in total
or in part for each
impaired environmental

regulations for the
payment of damage
compensation for soil
contamination and

methods to consider

different land uses or

protection statuses of
the area with soil

pollution their use

measures” component

Legal requirements of damage control, risk prevention and compensation

OPPORTUNITY 9
Hold a number of
different actors

OPPORTUNITY 10
Differentiate between
costs for preliminary
investigation and the
detailed investigation
of sites

responsible for
remediation activities
and damage
compensation

Figure 9 Identified opportunities regarding the legal framework for contaminated site
management. Own figure.

3.2.1 Ensure a constantly good quality of measurement and remediation technologies
and the admission of proven experts

OPPORTUNITY 1: Establish and implement the new method of risk classification of
contaminated sites as defined in Drait Decree No./2021 and its appendixes, thereby
giving experts more flexibility by classifying risks originating from contaminated
sites on a case-by-case basis

The classification of the level of pollution plays into the assessment of actual risk
originating from a contaminated site and thus significantly influences the decision for
necessary and suitable options for risk management and reduction at contaminated
sites.

In Vietnam, Circular No. 25/2019/TT-BTNMT and related Module 04 in Appendix V,
as well as new Draft Decree No./2021 with Appendix 3 regulate the risk classification of
contaminated sites. They apply a criteria scheme differentiating contaminated sites into
sites with pollution on a low level, medium level or high level, asit is outlined in Chapter
2.2. In Circular No. 25/2019/TT-BTNMT, sites with a low level of pollution should only be
controlled, without taking action to reduce possible risks for objects of protection. At sites

with a medium level of pollution, a remediation plan should be developed and
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decontamination activities should take place "as budget allows it”, while only at sites
with a high level of pollution, a remediation plan needs to be established and carried

out immediately.

Appendix I of the Draft Decree No./2021 determines in Chapter II that the risk
originating from the site needs to get classified in the report about the detailed
investigation. However, it also defines that the expert has to outline the method of risk
classification for the assessed contaminated site in its report. Thus, it seems that the new
Decree leaves it to the expert's experience to classify the risk who does not have to follow
a pre-defined scheme as it was the case with Module 04 in Appendix V of Circular No.
25/2019/TT-BTNMT. The new Draft Decree No./2021 does not determine different follow-
up procedures for different pollution levels but rather proposes options, emphasizing
that the suitable restoration and remediation measures needs to be chosen on a case-
by-case basis, using the method of a comparison table of technical measures.

The new Dratft Decree No./2021 and its appendixes are thus very similar to the legal
framework in Germany, where a detailed risk assessment on case-by-case basis needs
to take place always when a preliminary indication occurred. Based on the results of
the detailed investigation, suitable securing and remediation measures are defined
and implemented to interrupt contamination pathways and to reduce the risk for objects
of protection originating from the contaminated soil. After such a detailed investigation
at a specific site, it is possible that the risks are very low and thus no further control or
remediation activities need to be carried out. However, the basis for such a decision is
always the individual case, and not a pre-defined classification scheme. Admitted
experts are supporting in applying adequate methods of risk classification by
government agencies publishing guidelines and collections of methodologies® ( e.g.
the Federal Environmental Agency, Umweltbundesami? and obligating admitted
experts for the assessment and management of contaminated sites to participate

successfully in regular trainings.

The revision of the content related to risk classification and the change to a more
flexible method oriented on a case-by-case basis rather than on a fixed scheme has
introduced a method to the new Draft Decree No./2021 that is proven for years in
practice.

A risk assessment on a case-by-case basis, as defined in the new Draft Decree
No./2021, has multiple advantages. Responsible organizations, individuals and
authorities need to get active at all sites. It minimizes the risk that a site is classified
wrongly as “low level” in the detailed investigation and poses a risk because it is not
managed accordingly. When a detailed investigation confirms a risk for an object of
protection, a prompt management of all contaminated sites further broadens the
possibility that the polluter can be identified and taken into account for remediation

measures and the payment of related damage compensation.

¥ Federal Environmental Agency of Germany (2014)
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OPPORTUNITY 2: Support the extension and application of the comparison table for
remediation methods and ensure its constant updating

In Circular 25/2019 and Chapter III: Selection of Handling Options of Appendix V
defines management and remediation methods for contaminated sites and how to
choose and apply them, as outlined in chapter 3.1 b. of this study. In Chapter III of
Appendix V, different technical options to handle pollution, to control pollution and to
secure the site before decontamination measures take place are listed, and it is
determined that a comparison table for technical measures should be the method used
to choose the most suitable option(s), taking into consideration criteria such as the
degree of pollution reduction, the reliability of the proposed technology, financial
expenses, implementation time, technical feasibility and other effects. Objectives of the
application of the technical options are the prevention, treatment or elimination of
sources of pollution, the prevention of pollution transmission routes and the protection
of affected objects. Article 31 of Circular 25/2019 outlines that MONRE is responsible to
formulate and promulgate technical instructions for environmental renovation and

restoration for each “type” of contaminated sites.

The appendixes of Draft Decree No./2021 detailing a number of articles of the LEP
have not been changed regarding the method of the comparison table, the technical

options listed and the objectives of handling options.

Although giving guidelines for correct sampling and determining action values,
trigger values and precautionary values for different land uses and contamination
pathways, the German BBodSchG and its annexes do not explicitly list soil remediation
technologies and measures. Part Three, Article 5 states that "decontamination
measures should be based on technically and economically feasible methods which
make their practical suitability for the environmentally sound elimination or reduction
of pollutants appear certain.” When planning their application, the consequences of
their interference with soils and water bodies must thus be taken into account. The same
article also defines that securing measures can be part of remediation activities if they
guarantee that “the pollutants remain in the soil or on contaminated sites will not lead
to any lasting risks or considerable disadvantages or nuisances for individuals or the
general public.”

An up-to-date overview of decontamination and securing technologies and
measures are guaranteed by an expert infrastructure consisting of expert groups
coordinating between ministries and governance level e.g. the public expert working
group LABO (Bund/Lcnder-Arbeitsgemeinschaft Bodenschutz, see page 31), but also
Non-Governamental Organizations (NGO's) such as the Ingenieurtechnischer Verband
fir Altlastenmanagement und Fldchenrecycling e. V. (ITVA) that regularly discuss and
exchange the newest developments from science and further elaborate the latest
technologies and measures. They regularly publish the results in manuals, toolboxes
and other information material, while the material is then used in trainings for admitted

experts® #. On the other side, the regulations regarding the admission of experts for soil

D hitps://www.labo-deutschland.de/Veroeffentlichungen-Altlasten.html (26.07.2021)
2! https:/fwww .itv-altlasten.de/publikationen/arbeitshilfen-und-richtlinien/ (26.07.2021)
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remediation demands their regular attendance in trainings (see page 35); thus ensuring
that the new knowledge reaches the admitted experts responsible for the planning and

application of soil remediation activities.

It is now important to include in the comparison table for remediation measures also
suitable securing measures — if they fulfill quality requirements as e.g. defined in the
German BBodSchG. Also the application of the table to define remediation measures
should be supported, e.g. by trainings for experts.

Furthermore, a regular updating of the list of technologies and measures in the
appendix needs to be encouraged by adopting a slightly modified Article 31 of Circular
25/2019 to the new Draft Decree No./2021, leaving at MONRE the responsibility to
formulate and promulgate technical instructions for environmental renovation and
restoration and to constantly review the list of remediation actions, including those
listed in the Appendixes of Draft Decree No./2021.

The demand for such information could be built by introducing an admission system
for experts (see page 35) with the Institute of Natural Resources and Environment
Training (/nNET) and by establishing a working group to discuss the newest
developments for decontamination and securing activities, added by the publication

and distribution of related material such as guidelines, manuals and other.

OPPORTUNITY 3: Establish an Expert Committee on contaminated site management
coordinating activities and sharing information about legal-technical developments

between the national level and the provinces

OPPORTUNITY 3

ESTABLISH AN EXPERT COMMITTEE ON CONTAMINATED SITE MANAGEMENT

* Members: Legal and technical experts from MONRE, experts from the provinces with
large industrial hubs and many handcraft and recycling villages, experts from
universities and further relevant institutes

* Objective: Constant and regular exchange of technical methods and experiences
between experts, with a main focus on capacity building and awareness raising among
experts at the local and province level. Focus might be the discussion on newest
technologies and developments, but also on how to make best use of scientific
information in practice.

* Structure and operation: Development of working groups with a thematic focus under
a flexible coordination. Regular meetings. Joint definition of topics for discussion and
elaboration, and joint prioritization of topics for publications.

« Adoption of results: Ensure that results and publications from the expert committee
are shared among experts in provincial and national authorities, but also among
experts in scientific institutes and universities

Figure 10: Key characteristics of opportunity 3: Establish an expert committee on contaminated
site management

Both in Germany and Vietnam, responsibilities for the identification and
management of contaminated sites are divided between different administrative levels.
In Germany, the competences of public authorities executing and implementing soil

protection law are split between the federal, the Ldnder and the local level.

The Federal Ministry for the Environment, Nature Conservation and Nuclear Energy

(BMU) is responsible for soil protection within the Federal government which has issued
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the Federal Soil Protection and Contaminated Sites Ordinance (Bundesbodenschutz-
und Altlastenverordnung, BBodSchV), that specifies the requirements of the BBodSchG.
It deals with the investigation and evaluation of areas suspected of being
contaminated, determines safeguarding, decontamination and restriction measures,
regulates procedural issues in remediation and specifies requirements for
precautionary soil protection. Thus, the Soil Protection Ordinance (SPO) lays down
concrete standards in order to standardize the requirements for soil protection and the

remediation of contaminated sites throughout Germany.

The 16 Ldnder are the competent authorities to implement and enforce the
BBodschG. Within each Land, there is a hierarchical order of soil protection authorities
(Higher and Lower Soil Protection Agencies). Higher Soil Protection Agencies exercise
supervision over the Lower Soil Protection Agencies, which in turn deal with single
cases on a local level. Those local authorities are usually responsible for investigating
suspected contamination and for assessing the dangers originating from contaminated

sites as well as for ordering or carrying out remediation measures.

In Vietnam, the administrative frame for the identification and management of
contaminated sites is less complex, consisting of the national level and the provincial
administration as well as external services such as universities or other experts to carry

out the identification, evaluation and remediation process.

In both cases, the complexity of the topic and the multiple actors involved make it
advisable to install an institution responsible for the exchange of technical and juridical
expertise, as well as the coordination of activities and processes for the management of

contaminated sites.

In Germany, the working group ZABOwas established for the coordination between
the federal and the Ldnder level. Its members are representatives of the Federal
Ministry for the Environment and of the competent (environment) ministries of the
Lcinder. The LABO consists of three permanent working groups (WGs), namely WG 1:
Legal issues (BORA), WG 2: "precautionary soil protection” (BOVA) and WG 3:
“contaminated sites” (ALA).? In the permanent working groups, a wide range of topics

is discussed, regarding the current needs arriving from the practice.®

Among others, the LABO publishes an annual report bringing together the Ldnder
statistics on contaminated sites®, but also guidelines and tools to examine and manage
them. *® Manuals and guidelines give experts and responsible entities at the local level
an orientation about how to evaluate the individual situation considering multiple
factors. The constant and regular exchange of technical methods and experiences
between experts and the flexible coordination in the working groups further ensure that
experts at local and Ldnder level are aware of the newest technologies and
developments but also understand how to best use information on technologies, limit

values and other in their daily practice.

22 hitps://www.labo-deutschland.de/Ausschuesse.html (19.07.2021)

2 https://www .labo-deutschland.de/Ausschu -ALA html (19.07.2021)
2 https://www .labo-deutschland.de/Ausschuesse-BORA.html (19.07.2021)
%5 Bund/Lénder-Arbeitsgemeinschaft Bodenschutz (LABO, 2020)

% hitps://www.labo-deutschland.de/Veroeffentlichungen-Altlasten.html
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* Assessment, risk assessment and evaluation of contamination
pathways

* Reactivation of contaminated sites and conversion of former military
areas

* Advancement and equivalence of methods for sample taking,
extraction and analysis

* Remediation methods, as well as securing and restriction measures

* Examination, evaluation, consideration and monitoring of natural
contaminant reduction processes

* Contaminated sites and regulations of the European Union

* Technical and administrative requirements for qualified experts and
investigation authorities and bodies according to § 18 BBodSchG

* Statistics and questions of data management related to contaminated
sites and the management of cadasters of contaminated sites

Figure 11: Topics and methods elaborated and discussed in the permanent committee
"Contaminated sites" of LABO in Germany. Own figure

The establishment of an inter-level expert committee on the management of
contaminated sites with different thematic working groups would be a suitable step to
accelerate the implementation of contaminated site management at the province level
and to strengthen capacities and knowledge to identify and manage contaminated
sites among experts at the provincial level. A regular exchange about technical
methods and practical experiences and their publication can lead to a constant
"update” of applied technologies at the regional level, and to better coordination within
authorities at the provincial level, and between authorities at the provincial and the

national level.

OPPORTUNITY 4: Establish the legal framework to determine the requirements for
the admission of experts for risk assessment and remediation planning

OPPORTUNITY 4

ESTABLISH THE LEGAL FRAMEWORK TO DETERMINE THE REQUIREMENTS FOR
THE ADMISSION OF EXPERTS FOR RISK ASSESSMENT AND REMEDIATION
PLANNING

* Legal framework that experts who are responsible to assess risks and develop
remediation activities need to be certified and regularly proved to possess a
pre-defined legal and scientific background.

* Legally define analytical methods, equipment and skills that admitted experts
for risk assessmentand remediation planning need to possess to gain an
operating license.

* Education and training to realize courses and regular official audits orienting
on international standards (DIN/ES/ISO) for admitted experts, and legally
define that the issuing of licenses depends on regular successful participation.

Figure 12: Key characteristics of opportunity 4: Establish the legal framework to determine the
requirements for the admission of experts for risk assessment and remediation planning

The identification of contaminated sites, the evaluation of actual risks and the
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planning and implementation of suitable remediation measures is a complex and
multi-dimensional process. For the selection of suitable remediation measures, various
aspects need to be considered and information and data about the natural and built
environment, the type and extent of contamination, existing contamination pathways
as well as the safety, longevity, sustainability, feasibility and costs of the solution need
to be taken into account.

Due to this complexity, authorities and (private) responsible parties have to rely on
experts in the vast majority of cases. Given their central role in dealing with
contaminated sites, experts in Germany must be admitted in order to be allowed to
carry out tasks under the BBodSchG. Many Ldnderin Germany have own regulations
to regulate the requirements for the admission of experts and testing laboratories active
in the area of soil protection and the assessment of soil contamination, as well the duties
they have to fulfil.

An example for such a legal document is the regulation SU-BodAV NRW from the
Land North Rhine-Westphalia (NRW)?. According to this regulation, admitted experts
need to have expertise in certain subject areas (Figure 11), require personal reliability
(e. g. no prior convictions) and possess the defined equipment to carry out their work.
They also need to prove the existence of a liability insurance policy.

Education General legal knowledge

* Completed studies at a university

* 5 years of practical work in the field of
soil protection/contaminated sites

* Successful participation in training Subject

measures » 2.1 Extensive and site-specific recording /

Historical exploration

« 2.2 Hazard assessment for the soil-water

General technical knowledge Tt it

« Geology, Hydrogeology and Soil Science = 2.3 Hazard assessment for the soil-plant

* (In) organic, physical and technical chemistry impact pat_hway / Precautior]s to limit

+ Appropriate methods of recording, risk substance inputs into the soil
assessment, remediation and monitoring « 2.4 Hazard assessment for the soil-

= Eva!uation_of soil fu_nctions with r(_ag_a_rd to human impact pathway
:::ﬁ:ef:::suonal L L T * 2.5 Remediation of contaminated soils

* Occupational safety and health protection * 2.6 Hazard itflentification, assessment

+ Data analysis, statistics and information and prevention of harmful changes due
processing to soil erosion by water

* Knowledge of basic technical regulations

Figure 13: Educational and professional requirements of admitted experts for soil protection
and soil contamination, according to regulation SU-BodAV NEW from NRW. Own figure

Note: Admitted experts need to possess - besides the knowledge and education listed in the
blue, green and red box - in-depth knowledge and experience of at least one of the subjects
listed in the yellow box. In the appendix 1 of the regulation each subject is further specified by
listing components and aspects of each sub-area, which in turn are differentiated according
to "specialization” and “special technical knowledge”.

In addition to the points listed above, admitted experts need to carry out an internal

27 State Government of NRW (2002)
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quality assurance and successfully take part in a suitable advanced training at least
every three years to keep their admission. According to the regulation, the admission is
granted by an expert committee, while the admission office is within the responsible
trade or industry chamber or chamber of engineers.

In its appendix 2, the regulation SU-BodAV NRW defines the prerequisites and
requirements for festing laboratories for the assessment of soil contamination. The
regulation defines that testing laboratories must meet the personnel and material
requirements according to DINEN/ASO/JAEC 17025 and additionally standards of
Analytical Quality Assurance (Analytische Qualitatssicherung - AQS). Certain
requirements also exist for the personnel working in the laboratories and for an internal
and external quality assurance. The appendix also lists the technical equipment and
infrastructure which a testing laboratory needs to possess to be officially admitted.
Finally, the appendix of the regulation lists sub-areas including methods for sampling
and analysis in the respective sub-areas in which the testing laboratory needs to proof

knowledge (Figure 12).

Investigation areas

* Investigation area P1: Solid sampling

* Investigation area P2: Soil sampling

* Investigation area P3: Sampling of groundwater, leachate and
surface water

* Investigation area P4: Sampling of soil air and landfill gas

* Investigation area 1: Solids: Inorganic parameters

* Investigation area 2: Solids: Organic parameters

* Investigation area 3: Solids: Dioxins and furans

* Investigation area 4: Groundwater, leachate and surface water

* Investigation area 5: Soil air, landfill gas

Figure 14: Investigation areas in which testing laboratories for the assessment of soil
contamination needs to prove knowledge and experience, according to regulation SU-
BodAV NRW from NEW. Own figure.

Note: In the appendix 2 of the regulation, each investigation area is further specified by
giving a reference to standardized procedures, professional guidelines and handbooks.

Thereby, for nearly every method, it makes a reference to standardized procedures
such as DIN EN ISO, or procedures described in guidelines and regulations such as the
AQS bulletin, guidelines and regulations of the German Association for Water,
Wastewater and Waste (Deutsche Vereinigung fur Wasserwirtschaft, Abwasser und
Abftall - DWA), the guidelines of the Association of German Engineers (VDI), handbooks
of the Working Group of the Federal States on Water (Bund/Léander-
Arbeitsgemeinschaft Wasser - LAWA) and others.? Thereby it orientates itself by the

methods for the sampling and assessment of soil listed in the appendix of the BBodschG

28 State Government of NRW (2002)
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and its regular updates by LABO.
In Vietnam, Decree No. 032015ND-CP on the determination of environmental

damage defines in Article 6 the orders and procedures for collecting and appraising
data and evidence to determine the environmental damage. It outlines that MONRE
should stipulate criteria for the selection and responsibilities of service providers
regarding the monitoring, evaluation and measurement of collecting data and
evidences to guide the establishment and operation of data and evidence appraisal

councils.

Moreover, Decree No. 127/2014/ND-CP dated December 31, 2014 of the Government
stipulating the conditions for organization of environmental monitoring service
activities, regulates the requirements for laboratories and similar organizations
participating in the monitoring activities in service of state management of
environmental protection, and defines the related test procedures.” Requirements,
conditions and test procedures are currently under revise and are planned to be
included as Chapter 3 in Draft Decree No./2021 and related appendixes. Different from
the German context, the regulation in Vietnam refers to “environmental quality
monitoring” as such and does not — as it is the case in some German Ldnderregulations
— refer specifically to methods and equipment for the assessment and evaluation of soil
contamination and the planning of remediation methods. Decree No. 127/2014/ND-CP
as well planned Chapter 3 in Draft Decree No./2021 and related appendixes do only
refer to test laboratories and related institutions with its employees, which is different
from many regulations of the German Ldnderalso regulating the approval and testing
of admitted experts for risk assessment and remediation planning for contaminated
sifes.

Establishing the legal framework for the approval of admitted experts for soil
remediation and risk assessment would lay the foundation for further quality
assurances for proposed risk assessments and remediation plans from the site of private
companies and others, and their evaluation from the site of the state. This legal
framework needs to go hand in hand with the establishment and/or extension of
suitable education, testing and approval structures and mechanisms. International
technology and knowledge transfer can play an important role to build up such a

certification infrastructure.

3.2.2 Calculation of environmental damage related to soil contamination

OPPORTUNITY 5: Couple the calculation of the soil pollution aspects within the damage
compensation costs directly on the method "Comparison table of technical measures”
as determined in Appendix V of Circular No. 25/2019/TT-BTNMT and align damage
calculations more closely to actual costs of soil remediation and risk mitigation

medasures

In Vietnam and Germany alike, the calculation of the damage to the environment is
based on the costs to remediate the pollution. This can be soil remediation measures
aiming to reach a quantity of pollution in the soil that meets the limit values defined by

2 Socialist Republic of Vietnam (2014b)



@ UiU

www.ufu.de
Management of Contaminated Sites in Vietnam:
New legal developments and opportunities in the wake of the 2020 Law on Environmental Protection

Page 38 of 72

law. In Vietnam, an option is also to restore the soil to a previous state of soil quality. In
Germany, "pollution remediation activities” also include measures to secure the area
and to interrupt contamination pathways. These measures do not "decontaminate” the
soil, but they significantly reduce the risks originating from soil contamination hotspots.
An optimal procedure for the remediation of soil contamination needs to get determined

on a case-by-case basis.

Costs to carry out those remediation measures can vary strongly, depending, inter
alia, on the relevant pollutant, the soil and water components that are affected, the
intensity and duration of the pollution and so on. This is even the case within a certain
remediation category (e. g. decontamination). Thus, the German BBodSchG and the
related BBodSchV knowingly avoid any general formula to define damage
compensation costs for soil contamination, even when land is sold between private
parties (see Excursus on the practice of value reduction calculations). That distinguishes
it from the Vietnamese regulations, that either determine the use of a general formula
as only method for the soil component in the general damage calculation (Decree No.
03/2015/ND-CP) or define it as one among the possible options (Article 140 of the Draft
Decree No./2021). The use of a formula with quotas for the remediation of defined
quantities of soil would limit the remediation options to measures of soil
decontamination. It also entails the risk that calculated compensation payments are
significantly underestimated and shortfalls need to get paid by the state.
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Excursus

Practice of "value reduction calculations” of land plots in German civil law
when selling contaminated areas

As the owner of a contaminated site is generally liable for the costs of remediation, it
is common contractual practice to take into account a reduction in value for the
contamination when selling contaminated land. Furthermore, the market value of land
sometimes has to be determined in public law as well, for example in the context of
expropriation. According to § 194 of the Federal Building Code (Baugesetzbuch, BauGB),
the market value is determined by the price that would be obtained in the ordinary course
of business in accordance with the legal situation and the actual characteristics, other
features and location of the property. Therefore, contaminations must be taken into

account as they reduce the market value of land.

The practical difficulty lies in determining the appropriate reduction amount. As
outlined above, the costs associated with remediation highly depends on a number of
factors (e. g. whether full decontamination or other measures are ordered, the type and
degree of contamination etc.). Experts emphasize that remediation costs can seldom be
reliably determined before the work is completed. Furthermore, the necessary form of
remediation depends on the intended use of the land. Therefore, determining the
appropriate value reduction must take into account a number of factors and anticipate
which measures will be deemed necessary by the competent authority. In addition to
those “contamination-specific” considerations, there are other factors influencing the
value of contaminated property, most notably the location of the property, at least in
Germany. The mere suspicion of a contamination can make land unsaleable in some
regions, while other properties might be attractive from an investor's standpoint, even
though costly remediation measures are needed.

Considering the complexities, it is usually not sufficient to apply all-for-one discounts
(such as 10% for a suspected contamination), as the Federal Court of Justice
(Bundesgerichtshof, BGH) has decided. Rather, an individual soil expertise must be
obtained in each case in order to determine a “court-proot” reduction in value. Such an
expertise would then evaluate the market value of the contaminated site considering the
factors mentioned above. Even though there is some room for generalizations in
calculating value reduction (for example forming groups of cases with regard to certain
pollutants and pollution thresholds), the facts of each case have to be established carefully

before any formula can be applied.

In addition to the general limitations outlined above, value reduction calculations

A suitable way to include the soil contamination aspect (TP or TD) in the formula for
the calculation of overall damage in a defined area (T = TN + TD + THST + TLBV in
Decree No. 03/2015/ND-CPor in article 140 of the Draft Decree No./2021) is to refer to the
calculation of the damage from soil pollution to the method " Comparison table of
technical measures’ as determined in Chapter IIl: Selection of Handling Options of
Appendix V of Degree No. 40/201 YND-CP and Circular No. 25/2019/TT-BTNMT and in
the Appendixes of the Draft Decree No./2021. The evaluation of the soil contamination



@ UiU

www.ufu.de
Management of Contaminated Sites in Vietnam:
New legal developments and opportunities in the wake of the 2020 Law on Environmental Protection

Page 40 of 72

on a case by case basis, followed by the choice of a suitable remediation option based
on the "Comparison table of technical measures” supports the consideration of pro’s
and contra’s regarding important aspects (pollution reduction, implementation time,
expenses, technical feasibility etc.) when choosing the best remediation option. Thus, it
leads to a sound calculation of the damage based on the actual costs of either the
decontamination of the polluted soil in the defined areq, or the securing of the site by
measures interrupting contamination pathways. As an indirect advantage, the
reference between the regulations would also support that damage compensation
payments are coupled to the implementation of actual measures to reduce risks for
objects of protection originating at these sites; which in turn initiates direct action.

OPPORTUNITY 6: Make use of indirect methods to consider the different land uses or
protection statuses of the area with soil pollution, rather than a damage adjustment

system with fixed coefficients

In the appendixes of Decree No. 03/2015/ND-CP dated January 6, 2015 on the
determination of environmental damage, a damage adjustment system is defined to
take into consideration not only the remediation costs but also the (planned) land use
when damage and compensation costs are calculated. This includes an adjustment
system for the use of the land environment, which is outlined in Appendix II. It seems
that this adjustment system is not part of the draft Draft Decree No./2021.

Furthermore, the German BBodSchG and related regulations does not include
coefficients when outlining remediation methods. Rather, (planned) sensitive land uses
at contaminated sites are considered indirectly in the determination of damage via the
application of stricter action values, trigger values or precautionary values for
contaminants in the environment that needs to be met with the remediation measures
(Annex 2 BBodSchV), by the definition of suitable sampling methods (Annex 1
BBodSChV) and by the choice of a suitable remediation measure for the individual case
by the admitted expert. Here, the location of unique landscapes such as historic
buildings or national parks or a unique scenery can, for example, be considered by the
choice of more advanced (and thus often more expensive) remediation measures that
might affect the scenery or landscape to a lesser extent. The related costs have to be
compensated by the organization or individual being defined as responsible for the
damage compensation.

OPPORTUNITY 7: Ensure that compensation costs for environmental damages can be

claimed in total or in part for each impaired environmental component

While in Germany damages originating from contaminated sites are defined
according to the remediation costs and by civil law, Decree No. 03/2015/ND-CP and the
draft Draft Decree No./2021 are regulating the calculation of damage compensation in
Vietnam. Damage caused by pollution or degradation of the soil environment is one out
of four different aspects of environmental damage that needs to be considered to
calculate the overall environmental damage within a defined area. Decree No.
03/2015/ND-CP and the dratft Draft Decree No./2021 alike does not seem to define if the
damages on all four aspects needs to be charged to the polluter in one amount, or if it
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is possible that authorities can claim the damages aspect by aspect.

With the creation of the new Draft Decree No./2021, it should be taken care of that the
provisions in it enable public authorities to claim the damage compensation for each of
the four aspects of environmental damage individually. This way, a timely application
of remediation activities to reduce risks originating from contaminated sites is ensured,
even when the damages on other aspects are not yet calculated or cannot be defined
due to missing data. Thus, it seems useful to insert in the new Draft Decree No./2021 a
clarification that environmental damages might be claimed "in total or in part for each

impaired environmental component”.

OPPORTUNITY 8: Further intertwine the regulations for the payment of damage
compensation for soil contamination and their use, and thereby ensure that damage
compensation payments for defined contaminated sites are always used for the

remediation of the very same site

The German BBodSchG closely links the calculation and payment of compensation
costs for damages related to soil contamination with the necessary remediation
activities. If responsible parties cannot be identified or cannot pay for the costs of the
remediation measures, the state carries the (financial) burden of the remediation.

The legal framework in Vietham combines several options of how to proceed with

compensation costs for soil contamination damages.

The LEP and Decree 25/2019 make polluting parties responsible for the remediation
of contaminated sites, including the bearing of related compensation costs, with

exceptions for cases when polluters cannot be found.

However, Decree No. 03/2015ND-CP on the determination of environmental
damage defines that agencies such as People’'s Committees at different levels “may use
the financial compensation after subtracting expenses for damage calculation for
investments in contaminated site remediation. In case of contaminations crossing
provincial boarders or boarders of centrally-run cities, People’s Committees should
transfer the damage compensation to the Vietnam Environmental Protection Fund
(VEPF), which should use it for remediation activities at contaminated sites. Thus,
Decree No. 03/2015/ND-CPdoes not seem to define that the paid damage compensation

needs to be used for the payment for the remediation at the particular area.

In chapter 2, section 3, article 12, the new Draft Decree No./202] makes polluting
agencies, organizations, residential communities, households and individuals
polluting the soil directly responsible for the remediation of the soil which they polluted
and thus for the payment of related remediation costs, including the expenses for
detailed investigations and remediation planning. When polluters are not known, it
falls under the responsibility of People’s Committee’s at the provincial level to develop,
implement and pay for remediation projects according to the law on finance.
Contaminated sites being extremely seriously polluted can be eligible for support from
the central budget via the VEPF. In this case, the reception funds for the compensation
of damages are also dependent on the finalized planning and later implementation of
suitable remediation activities at the defined site, since a project plan needs to be
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submitted to MONRE. Moreover, section 3 article 140 of the Draft Decree No./2021 defines
that polluting organizations and individuals have to bear the costs for the restoration of
the environment (and therewith the soil environment as one part), thus directly linking
damage compensation to remediation activities for the same site.

Following the successful harmonization of the regulations related to the use of
damage compensation expenses for the related site, it is now important to ensure that
suitable structures are in place ensuring that damage compensation payments are
applied directly for the remediation of the related site.

3.2.3 Legal requirements of damage control, risk prevention and compensation for
holders of contaminated sites

OPPORTUNITY 9: Hold a number of different actors responsible for remediation
activities and damage compensation to broaden the effectiveness of hazard control

The Vietnamese legislation is strongly based on the polluter-pays-principle, holding
in most cases organizations and individuals responsible for damage compensation that
commit acts of environmental pollution or degradation the in the territory of the Socialist
Republic of Vietnam" (article 2, Decree No. 05/2015ND-CP dated January 6, 2015 on the
determination of environmental damage). Furthermore, the Draft Decree No./2021 holds
the agencies, organizations, residential communities, households and individuals
causing soil pollution accountable for carrying out the necessary preliminary and
detailed investigations, as well as remediation activities at the polluted site (Section 3,

article 13).

The German BBodSchG establishes the legal responsibility for contaminated sites
under § 4 (3). Different from the Vietnamese law, the German law holds a number of
different actors responsible: the polluter and his or her legal successors, the present
property owner and the present holder of the relevant property (e. g. a tenant), earlier
owners who abandoned the site, and even — though only as an exception® — managers
and owners of corporations. In addition to that, earlier owners can be held responsible
if they knew or should have known of the contamination when they transferred the
property. All those actors are equally obliged by law to remediate any soil or water
pollution caused by contaminated sites in such a manner that no hazards, considerable
disadvantages or considerable nuisances for individuals or the general public occur in
the long term.

The reason for holding the owner/holder and the polluter equally responsible is the
effectiveness of hazard control. It is often much more difficult to find the polluter and
enforce a remediation order than it is to identify the owner/holder. For the same reason,
each party is legally responsible for full remediation.

The competent soil protection authorities enforce the remediation responsibility.
They do so by ordering one or more of the above-mentioned actors to remediate a

contaminated site. When choosing between the responsible parties, authorities

30 The provision is intended to close liability loopholes when corporate law is abused to avoid liability. For
example, if a contaminated site is transferred to an undercapitalized company in order to avoid liability, BT-Drs.

13/6701, p. 51.
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primarily consider the effectiveness of hazard control (see above). Therefore, they will
take into account the capabilities to actually clean up the contamination. For example,
if both a big corporation and a private individual with limited means are legally
responsible, authorities will most likely address the remediation order to the
corporation.

In summary, German soil protection law establishes a rather extensive and strict
liability of private actors. The law holds quite a number of parties responsible for
contaminated sites, giving the soil protection agency the possibility to choose to which
parties it addresses the remediation order. Moreover, financial liability is limited for
holders of contaminated sites and owners who did not know and should not have
known about the contamination (bona fide owners).

Ultimately, the state is responsible. It must ensure that contaminated sites are
remediated regardless of whether the polluter, owner or holder of the site can be held
responsible. This is true for sites that are not privately owned or held and for sites where
the polluter, owner or holder cannot be investigated or — as it is often the case — is not
able to pay for costly remediation measures. In all those cases the state has to carry the
(financial) burden of remediation. In that sense, the state’s responsibility for the common
interest prevails over the polluter (or owner) pays principle.

The extension of parties that can be made responsible for the remediation of
contaminated sites and thus for bearing the related costs might also be a suitable option
in the Vietnamese context to initiate broader action for actual risk reduction with,
besides the state, other parties being (financially) responsible for remediation. This
would also support the implementation of paragraph 5 of article 13 of the new Draft
Decree No./2021 on treating, renovating and restoring the soil environment in areas
with soil pollution left behind by history or unidentified polluting organizations and
Individuals, calling to “encourage the diversification of capital sources to treat, improve
and restore the land environment in accordance with law. However, it needs to be
carefully assessed how the extension of responsible parties can be matched with the

unique plot lending structures in Vietnam.

OPPORTUNITY 10: Differentiate between costs for preliminary investigation and the
detailed investigation of sites under suspicion to be contaminated and include them
into the calculations of damage compensation accordingly

The Vietnamese and the German law outline a very similar process to identify and
manage contaminated sites: Circular 25/2019, and the Draft Decree No./202] managing
the process in Vietnam, differentiate in the identification and management process of
contaminated sites between a preliminary investigation (comparable with the
orientating investigation in Germany) and, if there arises a first evidence of soil
contamination, a detailed investigation of the respective site (comparable with the

second stage investigation in Germany).

Circular 25/2019 defines in article 26 that People’'s Committees at the provincial level
are responsible to carry out preliminary investigations to identify contaminated sites.
The same article determines that detailed investigations have to be carried out by the

identified polluting organization or individuals, by MONRE or by the People's
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Committee of the respective province if the polluter cannot be found.

Decree No. 05/2015ND-CP defines in article 4 and 14 that from damage
compensation payments at a defined area (thus integrating soil contaminations as only
one out of four aspects), expenses incurred to determine the damages and organize the
claim of damage compensation should be subtracted before the remaining damage

compensation can be used for remediation and restoration activities.

Thereby, those expenses should be requested from organizations and individuals

that cause damage to be refunded in the process of settling compensation for damage.

The new Decree follows Circular 25/2019 and defines in Chapter 2, Section 3, Article
14 that provincial-level People's Committees should organize preliminary
investigations. Meanwhile, Article 15 defines that for the detailed investigation, after a
preliminary suspicion of soil contaminations, organizations and individuals identified
as polluters are responsible. If polluters cannot be identified, People’'s Committees on
the provincial level have to carry out the detailed investigations. However, for the
authors of this study, it is not clear from the present formulations if the responsibility to
organize and implement investigations is equivalent to the bearing of all costs for the

planning and implementation of those investigations.

For Germany, the BBodSchG clarifies the cost sharing for preliminary investigations
necessary to confirm or dismiss suspicions of contamination, and the propagation and
impact of detected soil pollution. According to the BBodSchG, the orientating
investigations are an official duty solely for public authorities, which have to bear the
occurring costs.

The costs for the second stage of investigation, beginning at the point when a
suspicion is sufficiently supported by evidence, already fall under the responsibility of
the polluter and his or her legal successors. Only if the suspicion is not confirmed after
detailed investigations, the respective persons or legal persons can claim a
reimbursement of investigation costs from the authorities. ® This clarification of
responsibilities and related cost coverage avoids that sites remain under suspicion to
be contaminated and/or necessary remediation activities are not carried out due to

missing financial resources from public authorities.*?

The differentiation of compensation responsibilities within orientating and detailed
(second stage) investigations have been proven efficient to activate the identification
process of (potentially) contaminated sites by simultaneously limiting the payments of
compensation costs by state agencies. A clearly comprehensible formulation of
responsibilities for damage compensation for the costs of contaminated site assessment
in the context of regulations on damage compensation might support the identification

and assessment process in Vietnam.

3! Sanden, Joachim; Schoeneck, Stefan (1998): p.199f.
2 Sanden, Joachim; Schoeneck, Stefan (1998): p.199f.
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4. Integrating contaminated sites into land
use planning

The consideration of (potentially) contaminated sites into land use planning and
urban planning is an often underestimated aspect of managing contaminated sites. In
situations when there are shortcomings and delays in the application of remediation
measures, especially in densely populated city areas, the prevention of sensitive uses
and activities at contaminated sites is a useful tool to interrupt some of the
contamination pathways and to reduce risks originating from contaminated sites.

The recently formulated Resolution No. 67/NQ-CP from 2020, approving the Task of
National Land Use Planning for the Period 2021 — 2030, with Vision to 2050® will further
accelerate the need to include (potentially) contaminated sites in land use and urban
planning. Its objective to remove industrial areas from the inner city to industrial zones
in the outskirts is welcomed as an opportunity to update infrastructure for
environmental protection in the modernized industrial zones. However, relocations
might also leave behind a number of (potentially) contaminated sites lying fallow
and/or open for sensitive after-uses in densely populated areas, which might pose a
risk for human health if not considered and secured effectively. Smart land use and
urban planning can contribute significantly to the prevention of negative impacts on
human health.

Both existing regulations about land use planning and environmental legislation
form the basis and support the consideration of contaminated sites in urban and land

use planning.

However, there are still shortcomings in translating information on contaminated
sites into land use plans. This might be related to missing data and information about
many contaminated and potentially contaminated sites. Additionally, the awareness
for the issues of contaminated sites needs to be raised in public authorities responsible
for land use planning in the provinces, such as the Departments of Planning and
Investment (DPI) and the Department of Construction (DoC), to work towards their
consideration on urban development and land use plans and the joint development of
suitable solutions.

In this chapter, opportunities are identified on how to better use existing integration
tools to ensure the consideration of (potentially) contaminated sites into land use
planning and urban planning.

To this end, the legal framework regulating the integration of contaminated sites into
land use and urban planning will be briefly outlined. This is followed by the
presentation of the most important integration tools and related opportunities for further

action.

3 Socialist Republic of Vietnam (2020b)
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4.1. Mapping the legal framework on contaminated site

management in intersection with land use planning

Different from the legal framework on contaminated site management, the
integration of contaminated sites into land use and urban planning is rather regulated
by different decrees and circulars in the context of the Land Law, but also in the context
of E-Government, since the latter's importance increases rapidly. They are now

presented in detail.

4.1.1 The Land Law from 2013 and forthcoming developments

The Land Law No. 45/2013/QH13 defines the land ownership, powers and
responsibilities of the State in representing the land owned by all people. It states that
this land has to be managed by the state according to the law. It also prescribes
structures and guidelines of land management and land use regimes, and the rights
and obligations of land users over the land in the territory of Vietnam.

To implement the 2013 Land Law, the Government has issued 11 decrees, ministries
have issued 40 circulars and joint circulars detailing the implementation of the law.
Decree No. 148/2020/ND-CP amending some of the latest Decrees guiding the Land
Law?® will be effective from February 8, 2021.

The administrative geography and basic investigation of land was regulated in
Chapter 3 of the Land Law, from Article 29 to Article 34. Regarding the land
investigation and assessment, Article 32 regulates the activities, which include: (i)
Investigating and evaluating land quality and land potential; (i) Investigating and
assessing land degradation and pollution; (iii) Agricultural land survey and
classification; (iv) Land statistics and inventories; (v) Investigating and making statistics
on land prices; monitoring land price fluctuations and (vi) Developing and maintaining
the monitoring system for land resources. The techniques for the first 4 activities were
further elaborated by Circular 60/2015/TT-BTNMT, which will be further analysed in
latter section. Article 33 of the Land Law also regulated the responsibility of the Ministry
of Natural Resources and Environment (MONRE) and that of the People’'s Committee at
provincial level in the implementation of land investigation and assessment.

In 2021, the Government issued Resolution 06 / NQ-CP dated January 21, 2021 on the
Action Plan to continue implementing Resolution 24-NQ / TW on proactively responding
to climate change, enhancing natural resource management and environmental
protection according to Conclusion 56-KL/TW*%*, Accordingly, one of the tasks that the
Government assigned to MONRE for implementation is to amend and supplement with
ministries, agencies and locdalities a number of articles of the 2013 Land Law with the

year of completion is 2022.

In fact, through the implementation of the Land Law 2013, land management has
achieved important results. The localities have basically established a synchronous

digital cadastral record system between cadastral maps and registration information

34 Socialist Republic of Vietnam (2020c)
3 Socialist Republic of Vietnam (2019¢)
% Socialist Republic of Vietnam (2021b)
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and certification. Some locdlities have operated cadastral databases, creating an
important foundation for developing a unified land database, serving multiple
purposes. However, in addition to the results achieved, the 2013 Land Law also
revealed certain shortcomings. According to the report to the National Assembly
delegations of the provinces and cities of MONRE in mid-2020, the organization of law
enforcement is not very effective, reducing the effectiveness and efficiency of State
management on land. Moreover, in recent times, a number of new laws such as the
Law on Public Property Management, Housing Law, Public Investment Law and
Forestry Law have regulations related to the management and use of land use, too. This
leads to overlaps and contradictions with the Land Law, what in turn significantly
affects the organization and implementation of the law.

4.1.2 Circular 60/2015 on the technical assessment and evaluation of soils

With the legal regulation 60/2015/TT-BTNMT on the provisions of the technical
investigation and assessment of soils ¥, a circular of the environment minister,
nationwide soil investigations for the creation of a national mapping of soils should be

made possible.

The addressee of the regulation is the General Department of Land Administration
(GDLA), which is why the regulation should rather be classified as an instrument of
general recording with a view to agriculture and (spatial) planning. The instructions
contain detailed provisions for the technical examination and assessment of the soil,
soil quality and soil potential. A special focus is placed on the recording of agricultural
areas. Contaminated sites should also be determined (at the provincial level) as part of
the assessment criteria for soils, see Article 22 of the legal provision.

The assessment of soil contamination is carried out using:

- Documents and maps on (previous) use and activities with pollution risks and

corresponding evaluation in terms of accuracy, objectivity and topicality.

- Short on-site inspections to collect data that is not yet available (collection of
information on geographical conditions, soil sampling and photos)

However, it remains unclear to what extent the identification and recording of areas
at risk of pollution is systematically carried out within the framework of this legal

provision.

The classification of contaminated soils is carried out according to limit values set
out in this ordinance and in other provisions, which result from the type of pollutant and
land use. However, if the limit values are exceeded, no detailed analysis of the soil is
initiated. Rather, the data and results are compiled in an assessment report and, if
necessary, solutions for soil protection are proposed.

The responsible administrative body must be informed of the results and decide on
further administrative and remedial measures. For example, experts can suggest
management measures. However, the legislation does not provide any further details
on the implementation and use of the data collected and the mapping of soils.
According to Article 56 of the GDLA legislation, the chairmen of the regional people's

7 Socialist Republic of Vietnam (2015b)
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committees, the directors of the DONREs in the provinces, the heads of other
departments under MONRE and other organizations as well as private persons are
involved with the authorities in the implementation of the legal provision. However, it
is unclear which bodies are responsible for collecting the data, taking samples and
evaluating them.

Annex 10 of the legal regulation provides sample sheets for reporting but these do
not contain precise instructions on the reporting obligation regarding regularity.
Furthermore, the arched patterns for reporting seem to be more designed to give an
overview of the number and locations of contaminated soils than to give details about
the load situation on the respective areas. It is also not mentioned where reports are to
be made and who can also get access to reports and cadastres.

The regulation does not contain any references to other administrative areas and
levels for which the information collected could be of interest or serve as a basis for
work. It is not defined whether the regulation has a specific objective. One could think
of approval and licensing provisions in which spatial planners, authorities, architects,
farmers, property owners, etc. could use the soil assessments as a basis for decision-
making and working.

Practice has shown that maps and results drawn up on the basis of legal regulation
60/2015/TT-BTNMT are partially used as a basis for agricultural planning in Vietnam.
The processes and work steps defined in this legal regulation thus appear to be

implemented in some provinces.

According to the present legislation, all provinces are required to carry out statistical
land surveys and soil assessments and enter the recorded and assessed results on a
digital map. The recording should be completed by 2020. While some provinces have
already concluded contracts with external specialists, such as the Center for Soil
Assessment, the Soils and Fertilizers Research Institute (SFRI), other agricultural
institutes, universities or private companies, there do not seem to be enough budget
funds available in other provinces.

The SFRI Institute is currently responsible for the city of Hanoi and the province of
Vinh Phuc and collects and analyses the data on site. These are then entered into a
digital map and handed over to the province. The provincial administration submits
the results to the planning authority for assessment.

With a view to the topic of contaminated sites as the main focus of this report, it must
be stated that the contaminated site analysis is not systematically pursued, but rather
data on contaminated sites can only be found in specific reports or in GeoMaps if
knowledge about these points (more or less) coincidentally exists (e. g. through
measurements that have already been carried out).

An example of the selective analysis of contaminated sites as part of the
implementation of the legal regulation 60/2015/TT-BTNMT is the report on the soil status
of the Thai Nguyen province from 2016. Here only the parameters soil fertility, drought
/moisture, erosion, and compactness are examined and specified. There is no
information on contaminated sites - although this is likely to be widespread in this
province, mainly due to the local mining industry. Unfortunately, despite several
inquiries, the authors do not have any more up-to-date reports on the implementation
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of the regulation mentioned, nor reports from other provinces. Therefore, the current
status of the implementation of the legal regulation 60/2015/TT-BTNMT and the
consideration of contaminated sites in the associated reporting cannot be fully
understood at this point in time.

4.1.3 Circular No. 24/2014 / TT-BTNMT and Decree No. 43/2014 / ND-CP

Pursuant to the Land Law (2013), MONRE issued Circular No. 24/2014 / TT-BTNMT
dated May 19, 2014, which outlined the regulations on cadastral records. Article 4 of this
Circular clearly states the components of the cadaster. For localities that have
developed and operated cadastral databases, cadastral records are made in digital
form and stored in land databases, including the following documents: (I) documents
cadastral survey and measurement including cadastral maps and land-itemizing
books; (ii) cadastral book; and (iii) record copy of the certificate. Cadaster of localities
that have not yet built cadastral database also include the aforementioned documents
but in paper and digital form (if any) and land change monitoring books in paper form.

For the preparation, update, and revision of cadastral records, Circular No. 24/2014
/TT-BTNMT also outlines the principles for the above activities in Article 5 and
responsibilities of agencies (such as the Land Registration Office, Commune People's
Committee, DONRE etc.) for this work in Article 6.

In 2014, Decree No. 45/2014/ND-CP*® was approved on detailing a number of articles
and clauses of the Land Law No. 45/2013/QH13. The content on “Land management and
organization system and services in land management and use” were stated in
Chapter 2, specifically in Article 4, 5 and 6. Cadastral mapping, cadastral records and
land database development are the service activities in the land sector and are also
included in Article 5. The contents of land use planning and plans are stated in Chapter
3, specifically from Article 7 to Article 12.

4.1.4 Legislation on E-Government and related planning

Besides laws and regulations on land use planning, the fastening development of E-
Government structures in Vietnam is also highly relevant for an effective consideration
of contaminated sites in provincial land use planning. In recent years, Vietnam has
made considerable efforts and significant progress in the development of E-
Government structures. The most important laws and regulations are now presented

shortly.
The Law on Planning No. 21/2017/QH14 dated 24 November 2017% is the foundation

for an interconnected information sharing by stipulating in Article 41 that the national
planning information system and database should be built and operated in a uniform
manner nationwide for planning activities. The national planning information and
database system includes planning documents as well as natural, socio-economic,

environmental, climate change, national defense and security data associated with the

% Socialist Republic of Vietnam (2014a)
3 Socialist Republic of Vietnam (2017)
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system. The national geographic database system has been standardized and updated

regularly.
In March 2019, the government issued the Resolution No. 17-NQ-CP on some key

tasks and solutions to develop E-Government in the period of 2019 — 2020 and towards
2025%. The Resolution noted that “[dislconnection and self-management of information
and data is still common, leading to duplication and inconsistency of information”
within governmental structures. This is in line with earlier findings regarding
contaminated sites noting that Vietnamese law established parallel registration
systems:* On the one hand, the Land Law and the related Circular 60/2015/TT-BTNMT
aims at a nationwide mapping of land by the GDLA. Information on soil contamination
is included where it is discovered but is not researched in a systematic way. On the
other hand, there is legislation particularly focussing on the inspection of contaminated
sites and establishing specific cadastres in the provinces (Decree 40/2019%ND-CP and
Circular 25/2019/TT-BTNMT, with Draft Decree No./2021). Therefore, more clarity
regarding competences and the flow of information between different authorities at
different levels (state and province level) and responsible for different sectors

(environmental, land use and urban planning) seemed advisable.*

The E-Government Regulation No. 17/NQ-CP deals, inter alia, with the National
Land Database. MONRE is responsible for leading and coordinating efforts “to
implement the National Land Database to connect and share data with the National e-
Service Portal, information systems and databases of ministries, sectors and localities”.
MONRE should also "build and complete the database of natural resources and
environment to connect and exchange information with systems and databases of
ministries, sectors and localities”. There are no specifications regarding the registration
of contaminated sites. However, such specifications can be found in Circular 25/2019/TT-
BTNMT. According to Article 31 (1), MONRE is responsible for developing, updating and
operating information and database systems for contaminated systems nationwide.
The provincial People’s Committees have reporting duties towards the ministry.
According to Article 32 (2), they have to update information in the MONRE database
after they conducted investigations and assessments. Additionally, they have to
compile, update and report sites with a heightened contamination risk — such as
industrial parks, production plants, chemical depots, agrochemicals, waste landfills
and cratt villages which have been closed or relocated.

In Chapter VII, Section 3, the Draft Decree No./2021 detailing a number of articles of
the LEP order state agencies to develop, provide and implement online public services
on the environment according to public plans and roadmaps, and to encourage
organizations and individuals to use online services (Article 193). Article 194 outlines
that environmental agencies need to ensure the exchange of data and information for
state management with the national database. Consequently, MONRE is responsible
to provide online public services for administrative procedures at the central level,
while Provincial-level People's Committees should develop and provide online public
services for administrative procedures within the scope of local government. Thereby,

40 Socialist Republic of Vietnam (2019h)
4 For more details see Kovac et al. (2019), p.101f.
2 Cf. Kovac et al. (2019), p. 24 ff.
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they need to ensure the synchronization, connection and interoperability with the
system of MONRE.

4.2 Integration tools to successfully consider contaminated

sites in provincial and urban land use planning

Through the assessment of the existing legislation regulating the nexus of
contaminated sites and land use planning, a row of “integration tools” could be
identified. Integration tools are entry points to regulations of the Vietnamese laws which
support a better linkage of contaminated sites management and (provincial and urban)
land use planning.

Based on the laws and regulations presented in chapter 3.1, three integration tools
could be identified: The Statistical Inventory and Mapping of the Land Use Status and
the Strategic Environmental Assessment (SEA) as tools to prepare the provincial land
use plan, as well as the emerging E-Government structures as tool which can support
the comprehensive implementation of all activities. Located on the intersection between
the management of contaminated sites and the land use planning and its application,
those integration tools offer opportunities to strengthen the interconnections between
the two processes and legal structures.

Thus, this chapter focuses on an overview of integration tools on the intersection
between land use planning and contaminated sites management, and the
opportunities for a better consideration of contaminated sites that each integration tool
offer.

4.2.1 Integration tool 1: Statistical inventory and mapping of the land use status for
land use planning and urban planning

Land use planning at the provincial and national level considers data and
information about various aspects related to land quality and previous land uses,
having been assessed in forehand of the land use plan development. Soil quality and
pollution data are among those data. Circular 60/2015/TT-BTNMT gives the technical
instructions to strategically investigate and evaluate soil data nationwide. This also
includes data about contaminations in the soil. Based on the data, a soil map is created,
which is one part of the land use plan developed by MONRE. For the current national
land use planning period 2020 to 2025 and 2030, Directive 15/CT-TTg about Land
Investigation and Mapping of the Land Use Status for the year 2019* activates all
responsible authorities to strategically collect and evaluate data about land uses in the
last years. It is not entirely clear in how far 15/CT-TTg also includes the collection of soil
quality and soil pollution data.

In the statistical survey for the previous period of land use planning, only few
provinces included a comprehensive list of (potentially) contaminated sites into the
statistical report of land use in their province. In turn, the consideration of contaminated

sites in the provincial land use planning is reduced, because it is established based on

4 Socialist Republic of Vietnam (2019g)
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this data and information. The accessibility of information about soil contaminations on
areas on which sensitive uses are planned can support the application of remediation
of the contaminated sites before it is re-used for (sensitive) uses. For example, this can
be regulated through the issuing of building permissions, which could be coupled on
the previous application of soil decontamination or securing measures paid by the
party interested to establish a building project.

/ \~\ OPPORTUNITY 1 Ensure that the identification
/ \ and assessment process outlined in circular
. | 25/2019 receives sufficient attention and resources
Integration Tool 1 < _/‘
Statistical Inventory )
) OPPORTUNITY 2 Ensure the application of legal
and Mapplng Of the derivability of urban planning from the regional
Land Use Status for L and provindial planniing J
. 4
Land Use Planning P
. [ OPPORTUNITY 3 Ensure the consideration of |
\ and U rba n Pla nni ng | cadasters of potentially contaminated sites in
\ /f Land Use Planning and administrative processes
'\ 7\ downstream /
~ ,/ p 7

S~ "

Figure 15: Identified opportunities within Integration Tool 1: Statistical inventory and mapping

OPPORTUNITY 1: Ensure that the identification process of contaminated sites
outlined in Circular 25/2019 and the subsequent decree receives enough attention

and resources to be carried out

(Potential) soil contaminations, especially when related to point sources, are easiest
to find and to evaluate when the procedure outlined in Circular 25/2019 and follow-up
Draft Decree No./2021 is followed. By narrowing down broader areas with pollution
suspicion to a few hotspots by a previous historical investigation, the number of
necessary measurements to detect pollutions can be reduced significantly without
risking that soil contaminations are missed out, which in return reduces costs. Although
Circular 25/2019 is based on the LEP and not on the Land Law, structures and processes
that ensure a further integration of information and data from this process of
contaminated soil identification into the statistical recording and mapping of the land
use situation are outlined in 60/2015/TT-BTNMT and 15/CT-TTg, and are directly

considered in land use planning.

It is also crucial that DONRE receives enough financial and human resources to
implement the process outlined in Circular 25/2019, even if this means to prefer it to the
identification process of soil contamination outlined in 60/2016/TT-BTNMT. By covering
the aspect of (potentially) contaminated sites with the method outlined in Circular
25/2019, followed by an integration of the results via mapping and reports into the land
use and quality statistics outlined in regulation 15/CT-TTg, a fair amount of laboratory
work and related costs can be avoided while maintaining a high level of quality in the
assessments of possible risks.
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OPPORTUNITY 2: Ensure the application of legal derivability of urban planning from

regional and provincial planning in the provinces

Urban planning and the related permissions of construction works play a key role in
avoiding sensitive follow-up uses — such as schools, kindergartens, residential areas or
parks — on non-secured contaminated sites. It is usually urban planning which defines
the locations of these areas and buildings. Urban planning in Vietnam is regulated by
the Law on Urban Planning from 2017 and prepared under the guidance of the Ministry
of Construction (MOC) and the Departments of Construction in the provinces. The
related sector master plans (e. g. for water, transport and other) are developed by
sectoral authorities. As outlined in the previous chapters, information about
(potentially) contaminated sites enters the land use planning as one among many data
and information on which the land use plans are based.

(Potentially) contaminated sites are then considered in the urban and rural planning
when the urban planning is elaborated on the regional and national land use
planning. The revised Law on Planning from 2017 (No. 21/2017/QH]14), regulating the
relationship among types of planning and their legal derivability in article 6 (see Figure
13), is thus an important development to ensure that negative follow-up uses at non-
secured contaminated sites are avoided.

National level

National master plan

</l\

National marine . . National sector
X . National land use planning —> X
spatial planning planning

I ?

N l

Regional planning
—
Provincial planning —_—
Special administrative -
economic unit planning
- > .
Urban planning, D —
rural planning «— |

Figure 16: Relationship between different types of planning according to Article 6 in the Law on
Planning from 2017, Own figure

Article 6 in the revised Law on Planning also defines priorities if individual planning
documents conflict with each other. It is stated that the national master plan is the basis
of all other planning, namely the national marine spatial planning, the national land
use planning, the national sectoral planning, the regional planning, the provincial
planning, the special economic - administrative unit planning, urban planning and
rural planning nationwide. In case of conflicts, the more detailed planning for the
smaller area must always get adjusted to the higher planning. Therefore, the law
outlines that urban and rural planning have to be compatible with all higher planning,

namely the national, regional and provincial planning.
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In Germany, the relation of derivability between the land use plan
("Flachennutzungsplan”) and the construction development plan (“Bebauungsplan”)
ensures that sites with suspected soil contaminations are considered in the urban
development, and thus, sensitive follow-up uses on those areas are avoided.* Some
Lénder, as for example North Rhine-Westfalia, issued to this end the Decree
"Consideration of areas with soil contamination, in particular contaminated sites, in
urban land use planning and in the building permit process (Contaminated Sites

)" % . The issue of this Decree was enabled by the cooperation of the two

Decree
responsible ministries, the Ministry of Urban Development and Housing, Culture and
Sports and the Ministry of Environment and Nature Conservation, Agriculture and
Consumer Protection. It outlines how public authorities at the regional and city level

need to consider sites with a suspected or verified contamination in the urban planning.

The revision of the Law on Planning gives Vietnamese authorities at all levels the
necessary security and guidance to carry out a consistent planning. If information
about (potentially) contaminated sites are available and considered for and in the
previously mentioned plans, the Law on Planning from 2017 also serves as a basis to
match this information about (potentially) contaminated sites with the planning of

sensitive follow-up uses.

With the legal framework being in place; it is now essential to ensure the
implementation of the principles outlined in the Law of Planning. Regarding
overlapping issues of land use planning and urban planning in the context of
contaminated sites, this can be realized by a constant cooperation and exchange
between officials in DONRESs, DPIs and Departments of Constructions and training
programs informing about risks originating from contaminated sites, especially in
combination with sensitive follow-up uses. It is also crucial to further elaborate training
and information sharing for (urban) planning officials about soil contamination and its
impacts, as well as the suitable consideration of these sites in urban planning to
minimize risks, for example during the process of giving building permits or lending
land.

OPPORTUNITY 3: Ensure the consideration of cadasters of (potentially)
contaminated sites in the Statistical Inventory and Mapping of the Land Use Status
and thus in the Land Use Planning

The confirmation of a contamination suspicion and the detailed identification of the
type, extent and propagation of contaminations in the soil usually stands at the end of
the identification and recording process or even at the beginning of the remediation
process of contaminated sites. Thus, it is not surprising that many sites being currently
listed in cadasters of contaminated sites in Vietnam fall under the category of being
suspected to be contaminated, or potentially contaminated. For sites under this
category, detailed information about pollutants and measurement results are usually
not available yet. A shortage of or missing information about the detailed
contamination profile at a site under suspicion to be contaminated should not be a

4 Brandt (1993), p. 310f.
4 State Government of NRW (2005, 2021)
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reason to exclude the site from the land use plan. Rather, it is important that areas with
a well-founded suspicion of contamination are also considered as such in the Statistical

Inventory and Mapping of the Land Use Status, and therewith in the land use planning.

In Germany, state and local authorities are responsible to include and consider all
(potentially) contaminated sites in the land use plan for the state and city level. This
includes explicitly also sites with a strong initial suspicion. The marking of sites being
suspected to be contaminated in the land use plan goes along with an initiation of
detailed assessments. ® Further assessments of the contamination impact are
commissioned when the construction development plan is elaborated. If authorities are
not in the position to verify a site’'s contamination during the elaboration of the land use
plan, they can keep the respective site out of the land use planning until the matter is
clarified. The decision is then justified in a related report.”” This approach led in many
cases to a successtul prevention of sensitive after-uses and thus to a reduction of risks
for human health originating from contaminated sites.

Considering sites under the status of an initial suspicion in provincial land use
planning is an approach that is promising for Vietnamese provinces, because this way,
possible health risks can be reduced significantly. The implementation of this approach
requires the completion of area-wide investigations as described in Circular 25/2019 as
a first step to identify all sites under initial suspicion to be contaminated. Those sites
under suspicion to be contaminated then needs to be considered in the Statistical
Inventory and Mapping of the Land Use Status and in the soil quality assessment
outlined in 15/CT-TTg, even at a stage when they have not undergone a detailed
assessment or measurements have not taken place yet. This way, public authorities can
consider a possible contamination of the soil before lending land plots to interested
parties. Depending on the Vietnamese law, it might also be possible to demand from
tenants with sufficient financial means a detailed investigation of soil contamination. In
the case of a confirmed contamination of the soil environment, this can be followed by
the application of conditions of use or the determination of soil remediation activities as
prerequisite for further site uses when the site is lent to an interested tenant.

4.2.2 Integration tool 2: Strategic environmental assessment in the context of urban
planning

With increasing urbanization and growing cities, contaminated sites in urban areas
can be a barrier to urban development and a risk for human health of the inhabitants,
or the chance for urban renewal - if they have undergone a surface recycling tailored

to individual circumstances.

The existing framework on urban and construction planning and on strategic
environmental assessment (SEA), with its consideration of soil quality in the areas
affected by urban development makes this nexus a possible tool to integrate
contaminated sites in urban land use planning.

According to Article 3 of the LEP No. 72/2020/QH14, strategic environmental
assessment is the process of identifying and forecasting trends of major environmental

46 Brandt (1993), p. 3051f.
47 Brandt (1993), p. 328
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problems, serving as a basis for integrating environmental protection solutions in

policies, strategies and planning. The revised LEP from 2020 has adopted this definition.
The LEP No. 72/2020/QH14 specifies the contents of "Strategic environmental

assessment, environmental impact assessment and environmental permits" in Chapter
IV. According to Article 25 of the LEP, provincial planning is one of the subjects required
to carry out SEA. Article 27 further elaborates on the contents of the strategic
environmental assessment in planning. It defines, among others, that in an SEA, the
planning objectives and viewpoint should be compared and evaluated regarding
objectives, policies and strategies for environmental protection (dd). It should also
forecast results of positive and negative trends of the main environmental issues when
implementing the planning, while solutions should be defined to maintain positive
trends and minimize negative trends of major environmental issues (h).

The structure and content of the SEA report are specified in Form No. 0la, Appendix
lissued together with Circular No. 25/2019/TT-BTNMT dated December 31, 2019 detailing
the implementation of some articles of the Government's Decree No. 40/2019/ND-CP
dated 13 May 2019, amending and supplementing a number of articles of decree
detailing and guiding environmental protection law management of environmental
monitoring services. Circular No. 25/2019/TT-BTNMT and Decree No. 40/201%ND-CP
have been taken over to the Draft Decree No./2021 and its appendixes. In the decrees
and appendixes is defined that one of the contents of the SEA report is the general
description of the current state of the soil quality, changes in soil quality and soil
retention in the region potentially affected by the landscape.

Also the Law on Urban Planning (No.32/2009/QH12)%, issued at 1. November 2009
stipulates in Article 39 that a Strategic Environmental Assessment is a content of urban
planning. The article also defines that the SEA of an urban plan should include
information about the soil environment and proposals on solutions to prevent and

overcome impacts, and to develop environmental monitoring plans.

In 2011, Vietnam also issued with Circular No. 01/2011/TT-BXD*, dated January 27,
2011, a circular guiding strategic environmental assessment in the construction and
urban planning. The circular applies to domestic and foreign organizations and
individuals involved in the formulation, appraisal, approval and management of
construction planning. Article 3 outlines that SEA is a content of a construction plan,
while Article 5 defines the steps of an SEA. Further articles deal with the content of the
SEA, its objectives and the formulation of solutions for preventing, minimizing and
redressing impacts.

With the legal framework outlined above, the SEA is a part of urban planning and
construction planning. SEA for urban and construction planning also needs to identify
objectives and main environmental issues related to construction planning and has to
include a description of the soil quality, changes in soil quality and soil retention in the
region potentially affected. This nexus makes it a window integrating the consideration
of (potentially) polluting sites into urban planning. With mutual references in all related
laws and regulation, and the issuing of Decision No. 01/2011/TT-BXD, explicitly guiding

8 Socialist Republic of Vietnam (2009)
* Socialist Republic of Vietnam (2011)
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SEA in construction planning and urban planning, there exists a suitable legal

framework to think construction planning and soil contamination in conjunction, using

the method of SEA.

This is further accelerated by one of the stated objectives of SEA in urban planning,
namely that comprehensive solutions should be presented to prevent, reduce and

remediate environmental impacts (Article 39, Law on Urban Planning).
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Figure 17: Identified opportunities within Integration Tool 2: SEA in urban planning

OPPORTUNITY 1: Ensure that the discovery of soil contaminations during an
analysis of current environmental conditions within the SEA for construction and
urban plans is followed by detailed investigations and remediation planning.
Further ensure that the issuing of construction permits at the respective areas is
coupled on the application of suitable remediation measures by the interested
investor in case that the polluter cannot be identified.

The SEA in urban planning includes, according to Article 8 of Decision No.
01/2011/TT-BXD, an analysis of current environmental conditions and developments.
This can be an opportunity to progress in the measurement and remediation of
(potentially) contaminated sites if it can be ensured that the related data and
information is not only used for the definition of environmental impacts of the
implementation of the construction planning, but as basis for further measures to

manage soil contamination.

To seize this opportunity, it might be an option to legally define that a detailed
investigation and - in case of the confirmation of the initial suspicion — a remediation
planning is an obligatory part of the construction plan when signs for soil
contamination are discovered in the context of the analysis of current environmental
(soil) conditions within the SEA. In relation to the proposal at page 43, it might also be
discussed that if soil contaminations are discovered at (future) building sites within an
SEA process, and polluters cannot be identified, the investor can be encouraged to
contribute to remediation measures, for example by including them as obligatory and
additional treatment measures in the SEA report; or by coupling the issuing of
construction permits at the respective areas on the application of suitable remediation
measures that need to be applied and (partially) financed by the interested parties.
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Such a procedure would also support to meet social issues, including community

health, listed as objectives of the construction planning as outlined in Article 7, Decision

No. 01/2011/TT-BXD.
Seizing this opportunity requires the close collaboration between MONRE, MPI

(Ministry of Planning and Investment) and MOC at the national and their counterparts

like DONRE, DPI and DOC at the provincial level.

4.2.3 Integration tool 3: Information sharing via E-Government

Digital technologies make the sharing of data between authorities and other
relevant actors much easier. With the use of digital databases and data- and
information sharing software or data bases, knowledge about contaminated sites can
be spread fast and easily — without delay and almost without cost. Those opportunities
should be seized, as cooperation and an efficient flow of information between the
relevant authorities (e.g. environmental agencies and spatial planning authorities) is
indispensable for handling contaminated sites effectively. *® Additionally, citizens,
farmers, investors and enterprises can use soil evaluations as a basis for their work and
decision-making. Therefore, barriers to sharing data regarding contaminated sites
should be removed to achieve common benetits.

At page 51f., the most important laws regulating the use of E-Government in the
management of contaminated sites and the land use planning are summarized. Based
on an assessment of these laws and regulations, two opportunities to strengthen the E-

Government structure for the management of contaminated sites could be identified.
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Make information about sites under
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Figure 18: Identified opportunities within Integration Tool 3: Information sharing via the E-
Government

OPPORTUNITY 1: Make information about sites under suspicion to be contaminated

transparent online

The importance of also integrating sites "“suspected to be contaminated” in
cadasters for land use and urban planning without having further evidence was

%0 Kovac et al.(2019), p. 2.
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already outlined at page 58f. Consequently, their consideration in the city development
should go along with making their status transparent for inhabitants, tenants and
potential tenants via digital means. In this way, interested parties and inhabitants can
be aware of possible risks nearby, and (interested) tenants are informed that certain
sensitive uses should be avoided at their place or a more detailed investigation of the
contamination should be carried out. It is always advisable to link the publication of the
list of sites under suspicion to be contaminated to a contact person from the responsible
public authority, or an assigned expert who can give further details and advice.

OPPORTUNITY 2: Ensure that the data and information in government online
databases is interpreted by an (assigned) expert

The availability of soil contamination data is the basis to understand risks
originating from a certain site and is also an important prerequisite to initiate further
activities to carry out detailed investigations and to plan suitable remediation activities.
Regarding interagency databases, it is thus important to share the measurement results
with other authorities and to link the data and information to the in-depth interpretation
and assessment of an assigned expert. For example, this can be in a form of a report.
Only with the interpretation of an expert, the shared information is detailed and
understandable enough to derive individual recommendations for actions especially
for Departments responsible for urban and land use planning.
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5. Conclusion and outlook

In Vietnam, the legal framework on contaminated site management and their
consideration in land use planning is constantly upgraded. The latest renewals of the
respective laws and regulations have been initiated by the reviewed LEP in late 2020.
All in all, the assessment of current and draft laws and regulations about the
identification, assessment and remediation of contaminated sites and related damages,
and the consideration of contaminated sites in land use planning, including E-
Government, shows that there exists a solid legal framework supporting contaminated

site management.

Regarding the identification, assessment and remediation of contaminated sites and
the calculation of environmental damages, ten opportunities could be defined to
support the implementation of contaminated site management. Opportunities include,
among others, the classification of risks on a case-by-case basis, the application,
extension and constant updating of the comparison table for remediation methods and
the further assessment of legal options to hold different actors responsible for damage
compensation for soil pollution. The establishment of expert working groups on
contaminated site management and the development of organizational structures to
establish an admission system for experts in risk assessment and remediation planning
are further opportunities to ensure that the management of contaminated sites follows
high quality standards and the use of modern technologies.

Regarding the contaminated sites / land use planning nexus, three integration tools
have been recognized that support the consideration of contaminated sites in urban
and land use planning, thus offering opportunities to ensure good health: The Statistical
Inventory and Mapping of the Land Use Status for Land Use Planning and Urban
Planning, the Strategical Environmental Assessment in the context of Urban Planning
and information-sharing via E-Government.

Identified Opportunities related to the Statistical Inventory and Land Use Mapping
are the consequent financial support of the preliminary investigation process outlined
in Circular 25/2019 in the form of financial support and capacity building for provincial
authorities, the consistent application of legal derivability of urban planning from
regional and provincial planning in the provinces and the consideration of (potentially)
contaminated sites in the statistical inventory and mapping of the land use for land use
planning.

If the method of Strategical Environmental Assessment is wisely applied in the
context of Urban Planning, it can support detailed investigations and remediation
measures in urban areas. An opportunity lies in the discovery of soil contaminations
during an analysis of current environmental conditions within the SEA for construction
and urban plans. Through suitable regulations, it might be assured that investors are
obliged to carry out detailed investigations in such a case and could get encouraged to
carry out remediation measures by coupling construction permits on their application.

E-Government is rapidly developing in Vietnam and thus represents an important
integration tool. An opportunity is the disclosure of information about sites under
suspicion to be contaminated on an online platform for inhabitants and authorities
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alike. The second opportunity targets the inter-agency exchange of data and
information about soil quality and contamination. Here it should be verified that data
and information on soil contamination is always shared with the interpretation of an
assigned expert to avoid wrong conclusions and inappropriate actions.

It can be resulted that Vietnam possesses a stable and extensive legal framework for
contaminated site management. Further capacity-building in provincial authorities
and a better cooperation with planning authorities are key to work towards a
comprehensive management of contaminated sites in the provinces and thus the

successful reduction of risks for human health originating from contaminate sites.
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to

Annex: Draft strategy focus

opportunities into practice

put

Based on a comparison of the legal framework on contaminated site management
with similar legal regulations in Germany and NRW, ten opportunities to strengthen
and further develop the identification, assessment and remediation of contaminated
sites in Vietnam have been identified. They are presented in chapter 3.2 of this study.
Among the identified opportunities, two Focus Opportunities have been selected based
on their complexity of implementation and their potential to strengthen the existing

management procedures. They are elaborated in more detail on the next pages.

Quality assurance of measurement and remediation technologies
and the admission of proven experts

OPPORTUNITY 2
Support the extension
and application of the
comparison table for
remediation methods
and ensure its constant

updating

OPPORTUNITY 1
Establish and implement
the new method of risk

classification of

OPPORTUNITY 4
Establish the legal
framework to determine
the requirements for the
admission of experts for
risk assessment and
remediation planning

OPPORTUNITY 3
Establish an Expert
Committee on
contaminated site
management

contaminated sites,
classifying risks on a
case-by-case basis

Calculation of environmental damage related to soil contamination

OPPORTUNITY 5

Couple the calculation of
soil pollution within the
damage compensation

costs directly on the
method “Comparison
table of technical
measures”

OPPORTUNITY 7
Ensure that
compensation costs for
environmental damages
can be claimed in total
or in part for each
impaired environmental
component

OPPORTUNITY 6
Make use of indirect
methods to consider
different land uses or
protection statuses of

the area with soil

pollution

OPPORTUNITY 8
Further intertwine the
regulations for the
payment of damage
compensation for soil
contamination and
their use

Legal requirements of damage control, risk prevention and compensation

OPPORTUNITY 9
Hold a number of
different actors
responsible for
remediation activities
and damage
compensation

OPPORTUNITY 10
Differentiate between
costs for preliminary
investigation and the

detailed investigation
of sites

Figure 19- Focus opportunities to strengthen contaminated site management in Vietnam. Own

figure.
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Appendix 1: Focus opportunity 3 to establish an expert
committee on contaminated site management

OPPORTUNITY 3

ESTABLISH AN EXPERT COMMITTEE ON CONTAMINATED SITE MANAGEMENT

* Members: Legal and technical experts from MONRE, experts from the provinces with
large industrial hubs and many handcraft and recycling villages, experts from
universities and further relevant institutes

* Objective: Constant and regular exchange of technical methods and experiences
between experts, with a main focus on capacity building and awareness raising among
experts at the local and province level. Focus might be the discussion on newest
technologies and developments, but also on how to make best use of scientific
information in practice.

* Structure and operation: Development of working groups with a thematic focus under
a flexible coordination. Regular meetings. Joint definition of topics for discussion and
elaboration, and joint prioritization of topics for publications.

« Adoption of results: Ensure that results and publications from the expert committee
are shared among experts in provincial and national authorities, but also among
experts in scientific institutes and universities

Figure 20: How to establish an expert committee on contaminated site management
Objective:

Constant and regular exchange of technical methods and experiences between
experts, with a main focus on capacity building and awareness raising at the local
and province level. The focus might be on discussing newest technologies and

developments and how to best use scientific information in practice.

Members:

e Legal and technical experts from MONRE

e Experts from recycling villages, major cities and provinces with large industrial
hubs and handcraft

e Experts from universities and further relevant institutes

e Member of the VEPF

e Member of education institutions (Universities, InNET)

Structure and operation:

Management Board consisting of two persons for the organization of the Committee
and its Working Groups, including the preparation and follow-up of working group
meetings, the organization of publications and statements and other coordination,
as well as public relation work and knowledge transfer with further experts and
government agencies.

Working Groups with a thematic focus on the topics that need capacity building and
knowledge exchange between national and province level the most. Working
groups consists of around 20 experts from different sectors and governance levels
with known practical and scientific experience in the topic. For example, groups can

meet regularly in a digital format four times a year and once a year or every two
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years in presence. They discuss newest developments regarding the focus topic and
publish their results and proposals, e.g. as technical guidelines, manuals or
comments. Thereby, the working group jointly defines their topics of discussion, in
coordination with other working groups and the management of the Expert
Committee.

Stakeholder for the Committee Establishment:

Ensure that results and publications from the expert committee are shared through
knowledge transfer among experts in provincial and national authorities and in

scientific institutes and universities.

Step by Step:

Table 1: Proposed steps and responsibilities for the establishment of an Expert Committee on
Contaminated Site Management

Activity Responsible
organization

Identify persons organizing the Committee’s establishment | MONRE /VEA

(Founding Committee) via stakeholder analysis

Invite to a planning meeting to establish the Committee MONRE / VEA

Prepare a draft statute of the Expert Committee MONRE and legal
experts

Carry out a meeting to present the idea of an Expert | MONRE / VEA and

Committee, to found the establishment body, to define lead | invited experts

person(s), to organize further meetings and to present a dratft

statute

Carry out a 2™ meeting: Discussion and decision on the | Founding
statute of the Expert Committee Committee
Take administrative and legal steps to officially register and | Founding
announce the Expert Committee Committee

Organize a 2-day meeting and event with experts for

knowledge sharing and the definition of working groups

Head of Founding

Committee

Organize and implement an expanded expert meeting to

Head of Founding

define working groups, including their members, meeting | Committee
schedules and regulations and define the members of the

management board. Define suitable candidates to invite to

the meeting via stakeholder analysis

Provide legal and administrative advice to support the tasks | Management
and establishment of the working groups Board
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Appendix 2: Focus opportunity 4 to establish the legal
framework to determine the requirements for the admission

of experts for risk assessment and remediation planning

OPPORTUNITY 4

ESTABLISH THE LEGAL FRAMEWORK TO DETERMINE THE REQUIREMENTS FOR
THE ADMISSION OF EXPERTS FOR RISK ASSESSMENT AND REMEDIATION
PLANNING

* Legal framework that experts who are responsible to assess risks and develop
remediation activities need to be certified and regularly proved to possess a
pre-defined legal and scientific background.

* Legally define analytical methods, equipment and skills that admitted experts
for risk assessment and remediation planning need to possess to gain an
operating license.

* Education and training to realize courses and regular official audits orienting
on international standards (DIN/ES/1SO) for admitted experts, and legally
define that the issuing of licenses depends on regular successful participation.

Figure 21: Establishment of the legal framework fo determine the requirements for the
admission of experts for risk assessment and remediation planning
Objective:

Lay the legal foundation to establish high-quality education, testing and approval
structures and certification mechanisms for admitted experts for risk assessment and
remediation planning to ensure that their professional work is independent and

follows high level standards.

Legal Framework:

The legal framework should at least consist of a regulation defining:

e Prerequisites for the admission as expert for risk assessment and

remediation planning
o Professional expertise and experience
o Personal reliability
o Liability insurance
o Regular participation in education and training
o Regular internal quality assurance

e Guidelines for the establishment of admission and testing structures of
admitted and future experts

e Institutions and organization involved in the testing and admission of experts

e An overview of methods and skills to be tested and standardized procedures

to refer to
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Step by Step:

Table Z: Proposed steps and responsibilities for the establishment of the legal framework to
determine the requirements for the admission of experts

Activity Responsible
organization

Establish a regular working group to develop the legal draft, | MONRE

consisting of experts from wvarious fields, including soil | /VEA

contamination management, environmental education and

training, law, laboratory analysis etc.

Build focus groups to collect knowledge and elaborate | MONRE /

guidelines and regulations in different legal aspects | VEA and

including expert admission, training structures for admitted | other

experts, structures for admission and testing of admitted and

future experts, methods and skills to be tested and

standardized procedures to refer to etc.

Develop a draft decree MONRE and
legal experts

Carry out an exchange and feedback round with | MONRE /

(international) experts and other departments VEA, other
experts

Prepare the final version of the regulation and organize its | MONRE

enforcement NEA, legal
experts

Establish a working group monitoring progresses in the | MONRE

establishment of the structures and guidelines defined by the | /VEA

regulation and organizing activities to support its

implementation

Proposed activities to elaborate regulations for every aspect:

Analytical Methods, equipment and skills:

Evaluate regulations on contaminated site assessment and remediation in

general and on expert admission from other countries to identify latest

technologies and prerequisites that other countries with high standards

already apply

Integrate the Expert Committee (Focus Opportunity 3) in the elaboration of a list

of necessary and desired skills, equipment, experiences and knowledge

Consider international standards (DIN, EN, ISO etc.) for equipment and

procedures which experts need to follow

Ensure that the list of methods, equipment and knowledge is updated by

regular expert reviews
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Education and training:

Identify and draw structures to ensure the involvement of existing educational
institutions, such as InNET for trainings of officials, and universities for students,
to create course material and organize regular courses, workshops and

trainings that are designed to gain admission or are defined to refresh trainings

Identify and draw structures to ensure that topics defined as necessary to gain
the expert admission for risk assessment and remediation planning are
accessible for interested candidates, for example via master courses at

universities

Admission and Certification:

Build on expert groups, institutes and other existing infrastructure to define the

location of the expert testing and admission committee
Define guidelines to ensure the independence of the admission committee

Define necessary administrative steps for a correct certification process defined

by the Vietnamese law and identify authorities that need to be involved

Define regulations that ensure the regular participation of admitted experts in
refresher courses with regular testing
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